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PREFACE

The absence of adequate information about Hispanics in the

criminal justice system, coupled with recent reports t injustices

perpetrated on Hispanics by the criminal justice system, prompted

a decision by the Law Enforcement Assistance Administration to

sponsor a National Hispanic Conference on Law Enforcement and

Criminal Justice.

LEAA is aware that for too long Hispanics have struggled to

influence policy making in the Administration of Justice. Hispanics

are disproportionately represented in numbers of arrests, numbers of

convictions and by numbers of inmates in correctional institutions.

They fail to receive appropriate support services while incarcerated

and as a result have one of the highest recidiVism rates amonvany

ethnic group. There are few Hispanics in positions of power where

they could be a potent force in developing the strategies for

resolving these inequities. This underrepresentation must be corrected

through proper affirmative action programs that would insure upward

mobility and better access to the decision-making process in the

Administration of Justice. The Law Enforcement Assistance Administra-

tion supports these efforts.

During this first National Hispanic Conference on Law Enforcement

and Criminal Justice, participants were urged to develop e comprehensive

strategy that would assist Hispanics in resolving the unique problems

they confront within the Criminal Justice System, especially at the

local and

Homer F. Broome, Jr.
Administrator
Law Enforcement Assistance Administration
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INTRODUCTION

It has been eight years since Hispanics from across the country

first gathered to discuss common problems. That initial meeting produced

much discussion on issues readily apparent to most Hispanics: Police/

Hispanic relations; Hispanics in corrections, and Employment and Training

opportunities for Hispanics. Since then there have been numerous

conferences, seminars, and symposiums aimed at particular problem-areas

for the Hispanic population.

The range of the problem has become known through the efforts of all

those who have participated in these conferences over the years. .We are

now aware of the extent to which Hispanics are affected by: the lack of

funding for Hispanic programs; excessive use of deadly force by Police;

community crime prevention; bilingual and bicultural training programs

for professional staff and non-English speaking inmates in institutions

at the federal, and state levels; the lack of research by Hispanics on

Hispanics; and the lack of Hispani.: data in arrests, courts, prisons and

victims of crime.

The time was ripe for Hispanics to take a stand on these issues.

The problems had been identified. Now it had become our duty to suggest

viable solutions to the problems. A forum for this was needed. In

recognition of this, the Law Enforcement Assistance Administration sponsored

the first National Hispanic Conference on Law Enforcement and Criminal

Justice. The Conference was held in Washington, D.C:, the nation's capital.

Administrators and decision-makers involved in Hispanic affairs were

inVited to discuss the-issues, and,_more importanily, formulate realistic,

but progressive policy
recommendations to alleviate the problems_.___



What folows are the results of that conference. A lot of hard work

is reflected-on the pages of this report. The conference participants

are solely responsible for the success of the conference and they must

take the initiative to carry forth the objectives which resulted from

their success.

The Organization of the Proceedings

The Keynote speeches and addresses made at the conference by such

people as Mr. Gilbert Pampa, Director, U.S. Department of Jostice, Comnunity-

Relations Service; Ambassador Esteban Torres, Special Assistant to the

President for Hispanic Affairs, The White House; Congressman Robert Garcia,

(D) New York; Congressman Edward R. Roybal, (D) California, Chairman,

National Association of Latino Elected and Appointed Officials, (ikLE0);

and Ms. Annie Gutierrez, District Director, Immigration and Naturalization

Service, American Embassy, Mexico D.F. in regards to Hispanics and the

Administration of Justice are set forth in the first section of this

report.

The conference guests participated in five selected workshops:

(1) Police; (2) Courts; (3) Corrections; (4) Juvenile Justice; (3) Undocu-

mented workers. Three papers on each topic were presented to the conference

and served as a basis for discussion. Each workshop had a moderator

leading the discussions. Participants represented a wide crosS-section

of disciplines and experiences in the criminal justi,:e system. A core

group numbering ninety-one included experts in the fields of law enforce-

ment,-attorneys, judges, probation and parole administrators, elected



officials, commissioners, juvenile delinquency administrators, community

leaders, and Presidents of National Hispaniclaw Enforcement and Criminal

Justice Organizations.

As building blocks for the conference, the workshops produced in

depth discussions of the fifteen topic papers included in Part II of the

proceedings. Emphasis was placed on major problems, data gaps, revision

of legislative, judicial and administrative policies, program expansions,

and national strategies as they impact on the Law Enforcement and Cr'minal

Justice systems throughout the country on both national and local levels.

The proceedings for each workshop feature-a summary by the moderator,

three presentations by independent presenters, the formal policy recom-

mendations incorpOrated by each workshop for presentation at the General

Assembly, and the list of participants for each specific workshop.

The following outline will provide the reader with an overview of

the workshop proceedings:

CORRECTIONS WORKSHOP

'PSYCHOLOGICAL TESTING OF INCARChRATED HISPANICS" 4'

Presented by: Marcella De La Torie, Ph.p.

"BILINGUAL PROGRAMMING: A VIABLE ALTERNATIVE IN CORRECTIONS" -- Part A

Presented by: Agenor L. Castro

"BILINGUAL PROGRAMMING: A VIABLE ALTERNATIVE IN CORRECTIONS" Part B

Presented by: Paul Garcia, Jr.

"EXPLORING THE RE-ENTRY AND SUPPORT SERVICES FOR HISPANIC OFFENDERS"

Presented by: Monica Herrera Smith, M.P.A.

xi ii
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POLICE WORKSHOP

"ME USE OF PHYSICAL FORCE BY POLICE -- A PERENNIAL CHICANO COMMUNITY DILEWA"

Presented by: Angel M. Aiderete

"POLICE ABUSE AND POLITICAL SPYING: A THREAT TO HISPANIC LIBERTY AND GROWTH"

Presented by: R. Samuel Paz, Esquire

qSELF-ASSESSMENT OF POLICE"

Presented by: Louis W. Moreno

COURTS WORKSHOP

"PUNISHMENT POR LATINOS, IS IT FAIR?"

°Presented by: Steven P. Sanora, J.D.

"IANGUAGE BARRIERS IN ME CRIMINAL JUSTICE SYSTEM: A LOOK AT ME Fc,DERAL
JUDICIARY"

Presented by: Carlos Astiz, Ph.D.

"IMPACT OF THE CRIMINAL JUSTICE SYSTEM ON HISPANICS"

-esented by: John-CarTo

JUVENILE JUSTICE WORKSHOP,

"A CASE OF BENEIGN NEGLECT: THE JUVENILE JUSTICE SYSTEMAND THE AT-RISK
HISPANA ADOLESCENT"

Presented by: Frances M. Herrera, J.D.

"THE JUVENILE JUSTICE SYSTEM - A RESEARCH PAPER ON HOW IT AFFECTS THE HISPANIC
COMMJNITY:

Presented by: Mdguel Duran, M,P.A.

"ME ECONOMICALLY DISADVANTAGED (HISPANIC) YOUTH IN THE JUVENILE JUSTICE
SYSTIIC

Presented by: Enrique Pena

i v
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UNDOCUMENTED WORKERS WORKSHOP

"THE ALIEN MATERIAL WITNESS AND THE LAW"

Presented by: Linda Reyna Yanez, Esquire

"THE TRANSITION FROM UNDOCUMENTED TO DOCUMENTED BY WAY OF THE JUDICIARY"

Presented by: Albert Armendariz, Sr.

"IMMIGRATION LAW"

Presented by: Peter A. Schey

The small workshop groups'actively continued into the final day in their

formulation of recommendations. Each workshop concluded with presentations

of these recommendations by each topic moderator to the whole general assembly

for its comments and adoption. Heated debates marked the mood of that final

session. In the end, there was a consensus on the adoption of all recommenda-

tions as amended by the general assembly.

It should be noted that, of all the recommendations, tIto-se-on-police

intelligence gathering caused the most disagreement. A large minority of

participants, primarily Iepresenting Hispanic police officers, let it be

known that they dissented from the'majority.

Conclusion

This document is meant to serve as a vehicle which legislator, law

enforcement and criminal justice administrators, federal agency adminis-

trators, organization and community leaders, and the general_public may

use to learn about, and to better understand the concerns, needs and

recommendations of Hispanics regarding the Administration of Justice in

this country.



The true impact and success of the conference will depend on the

conviction and determination of its participants, legislative representa-

tives and key decision makers and administrators who must act on the

recommendations developed at the conference as they impact on Hispanics

and the Administration of Justice.

xv i
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Good morning and welcome to the nation's capital. LEAA is truly pleased

to have received such a good response to this conference call for a National

Hispanic Conference on Law Enforcement and Criminal Justice and we are most

honored to convene such an impressive body of Hispanic criminal justice policy

and decision-makers, state and city officials, practitioners, and other concerned

individuals who have interrupted their summer schedules in order to devote the

next two and one-half days to a working conference agenda. We trust that your

deliberations will not only more clearly define the criminal justice issues and

problems affecting the Hispanic community but we would hope that through the

individual workshops and meaningful dialogue and exchange of information; you

will then develop a comprehensive criminal justice strategy incorporating

recommendations and action items that will assist the Hispanic community to

impact the decision-making strata of the criminal justice system at the local,

state and federal levels.

During your deliberations, we hope that you will take the opportunity to

meet and converse with conferees whom you do not know. In addition to our

distinguished dias guests, several members of Congress and their immediate staffers

will be joining us throughout the Conference. I would also like to mention that

the Hispanic members of the National Minority Advisory Council on Criminal Justice--

an advisory body to Office of Justice Assistance Research and Statistics (OJARS),

LaW Enforcement Assistance Administration
(LEAA), National Institute of Justice

(NIJ), and Bureau of Justice Statistics (BJS) -- have been of tremendous assistance

to us in the planning and development of this Conference and are in attendance.

Attending, also, are the members of the Attorney-General's Hispanic Advisory

Committee, along with Lupe Salinas, Special Assistant to the Attorney-General,

those of you with administrative questions and/or housekeeping_concerns, i.e.,

3 1 7
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travel or hotel accommodations should direct your concerns to Rudy Hernandez

and his colleagues from InterAmerica AssociateS who are providing the technical

and managerial support for the overall Conference activity. Should there be any

questions regarding LEAA programs, juvenile justice, or_the research and

statistics program activity, there will be a number of my colleagues joining

with you in your various workshops who will be happy to answer any questions

you might have. I should also mention that Efrain Lopez also played a major

role in the planning and development of this Conference and is also available

to assist you, as well as yours truly.

I want to just briefly reiterate the major goals and objectives of the

conference before we break for your individual workshops. As stated in your

initial invitation and other conference materials, the primary goal of this

conference is to develop formal policy recommendations that will have a positive

impact On Hispanics and the criminal justice system. Additionally, We hope

that the recommendations to come out of your deliberations will be action-

oriented. In other words, that a clearly'defined and comprehensive criminal

justice strategy will evolve over the next several days that will enable various

national Hispanic organizations through their local affiliates as well as the

Hispanic community at large to take those recommendations and policy issues

that are of particular concern and use to them and begin to initiate con-

structive discussions and dialog with their local or State criminal justice

administrators and officials. Most importantly, it is hoped that these

recommendationi-will be structured in such a way as to assist the Hispanic

community in proposing viable solutions and/or alternatives to specific criminal

justice problem areas.

4
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In 1972, LEAA through its then-Region/line office in California sponsored

a National Conference on the Administration of Justice and the Mexican American

in Phoenix, Arizona. If I may, I'd like to take this opportunity to quOte just

briefly from Chairman Mario Obledo's opening remarks since they - now eight

years later - are so apropos and relevant to the goals of this particular

conference which includes all segments of the Hispanic communi y.

Let me caution that this forum should not be used strictly

for the purpose of reiterating the problems. We are

painfully aware of their existence and of their magni-

tude. It is the purpose and scope of this conference

and its ultimate responsibility to inform the persons

in charge of the agencies that comprise the administra-

tion of justice system what the chicano proposes as
solutions to the problems.

I might add, many of our conferees today participated in that conference

eight years ago including the then-New York State Senator Robert Garcia now

United States Congressman from New York, as well,as then-Captain Ruben Ortega,

Phoenix Police Department and now Chief of Police, Phoenix Police Department.

In a few minutes we will-be-breaking up into 5 specific workshop-areas--

Police, Courts, Corrections, JUvenile Justice, and Undocumented Workers.

Topical papers will serve as the focal point of discussion but should not in

anyway limit your discussions, although you should keep the focus within

the particular criminal justice discipline to which you are assigned.

This is your conference and we hope that all will take an active part

in the discussions and development of recommendations.

Since we have invited our distinguished dias guests to say a few words

of welcome this morning, I would like at this time to call upon Father Jose

GaIlego from Chicago, Illinois to deliver the invocation.

5
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By:
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Director, Community Relations Service
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on

Law Enforcement and Criminal Justice
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s is a historic meeting. It is an unprecedented gathering of

concerned Hispanics who have for the first time came together on a

national basis, to deal with serious problems within our country's

criminal justice system.

'The fact that you are gathered at the nation's capital today indicates

not only the level of concern, but also the seriousness of these problems.

They are not only problems that concern each and everyone of us as

Hispanics, but they are problems that have great significance for the

future of our nation.

I have had occasion to work with most of the people in this room over

the last decade. So, I know that we are gathered here for some very serious

discussions and sharing of concerns.

Hopefully, out of those shared concerns, there will emerge from this

meeting, constructive solutions to the problems, and, above all, a commitment

to a continuing dialogue that serves our constituents and our communities

across this land.

I think we should begin by underlining the seriousness of the problems

that Hispanics perceive they have with the criminal justice system.

It is fair to say that Hispanics generally feel that, compared to their

Anglo counterpart:

If detained by a law enforcement officer, they stand a greater

chance of being arrested;

If arrested, they stand a greater chance of being prosecuted;

21
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If prosecuted, they stand a greater chance of being convicted;

If convicted, they stand a greater chance of receiving a dispropor-

tionately longer sentence;

If sentenced, they stand a greater chance of being denied parole.

What this conference must serve to do, is to come to an open and

honest admission that:

These perceptions exist;

That they are based on real concerns;

That these concerns constitute a national problem for Hispanics;

That we must confront this problem forthrightly; and,

That we must not leave this conference without having expended our

best effort and a commitment made to a renewed dedication that we

weill continue the work started here.

The titles that each and everyone of you carry as community leaders in

the criminal justice area has made you a part of this historic meeting. If

we cannot, in the next few days make an historic united effort at addressing

the_problems that we face in this area, we are doomed to the consequences of

having to re-earn the respect that we have daveloped within the Hispanic

community.

There is and has been for a number of years, a lack of confidence,

particularly among Hispanics,, in one of the most visible representative of

our democratic process, the criminal justice system, most especially at the

local level.



I feel confident in saying that this crisis of confidence is a crisis

that the Attorney General, as the chief law enforcement officer of the

Thation-,---is-ccmitted to correct through a balanced approach.

On the one hand, the federal government cannot ignore the fact t

is a partner in local and State efforts to improve the quantity and quality

of law enforcement and to increase the responsiveness of law enforcement

agencies to the concern of all citizens, particularly minority citizens.

On the other hand, we recognize that there must be vigorous attention

given and enforcement commenced against official neglect and misconduct

within the criminal justice system that erodes confidence in the process.

This conference is a sincere effort by the department through the

Law Enforcement Assistance Administration to provide a forum for constructive

approaches to this particular issue.

After 13 years in the race relations business, I have concluded that no

single issue has the potential for spurring comunity conflict than a community's

loss of confidence in its criminal justice process.

A process that includes police enforceMent, prosecution, the_courts

and corrections.

We have moved a significant distance away from the stark and depressing

characterization of law enforcement as it existed in the southwest as late

as 1940.

But we apparently have not yet come far enough to instill sufficient

11
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_

confidence in the notion that dispensation of justice is a fair and effective

process for all Americans.

We cannot have a fair and effettive syst,em where agencies entrusted

with meting out justice are themselves perceived as being unjust.

_
We cannot have_a fair and effective system of justice where those

entrusted with carrying-out he laws of States anc localities abrogate

that responsibility and force it on the federal_gavernment.

We cannot have a fair and effective system when those most affected

by this system do not feel that they have meaningful involvement in a

process that literally determines life aux' death for them on a daily basis.

POLICE

Without a doubt, of the four components of the criminal justice process,

the most critical in terms of life and death for Hispanics, involves the police

and how they carry out their mission.

Concerns range from allegations of harassment to brutality, to excessive

use of force, specifically deadly force, and more specifically, the use of

firearms in situations where, an officer's life or the life of another is not

Use of deadly force is a burning issue in many Hispanic communities

today. It is an issue that simply will not go away.

The intensity of the problem virtually has resulted in an undeclared war

between,police and Hispanics in many communities across the nation.

Those of you who labor in the vineyards of human concern know that:

12 24



When a mentally ill Puerto Rican in New-York is shot 24 times Lnd

killed while holding six police officers at bay with a pair of scisscrs,

and ...

When a Chicano is dumped into Buffalo Bayou, rn Houston, Texas, and

drowns after being beaten by four officers,

The repercussions of those acts sweep throughout all Hispanic communities

Increasing'the alienation of Hispanics not only from cOoperating with

law enforcement authorities but from the entire justice process.

Every use of deadly force -- justified or not -- serves to drive a larger

wedge between Hispanics and the criminal justice process.

It is an issue that is so deeply felt within Hispanic communities that,

every such incident holds the possibility of wider and more serious

repercussions.

It is a highly complex, emotional and involved issue that will demand a

calm dispassionate approach if effective solutions are to be found at this

conference.

You must look at all dimensions of the problem during the next few days.

From enforcement and employment policies to ultimate accountability at

different levels.

PROSECUTION

The first level of,accountability for police beyond their own department,

25
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is the District Attorney's office,-a component of the criminal justice

process that has escaped attention by moat civil rights proponents.

It is appropriate for_.us, during this conference, to carefully

examine the critical role that this office plays in developing confidence

in the criminal justice process.

-While I cannot speak authoritatively about some aspects of.the '

criminal justice process, local prosecution is one area that I understand.

Having worked as a prosecutor for over 8 years, I think it is fair to

say, based on that experience, that at least at the local level, the common

professional interests and pursuits of b9th police and prosecutors

necessarily results in a fraternal relationship between the two.

This relationship may be professionally good for maintaining sbcial order;

but, the fact that Hispanics perceive local prosecution of police misconduct

to be minimal while incidents reported by the community relations service

continue to increase leads to the fUrther perception that this relationship

may be compromising the criminal justice Process when the victims are Hispanics

and the defendants are police officers.

This concern takes on added dimensions when you consider that-perceptions

of-lax local prosecution of police misconduct,resulted in at least two

violent confrontations within the last 2 years -- Mbody Park in Houston

after the Jose Campos Torres verdict and Miami after the MtDuffie acquittal.

Each perceived inaction is seen by Hispanics as a further failure of the

criqinal justice system to be responsive to their needs.
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Every complaint that goes unanswered or unattended compounds and re-

enforces this perception.

Heaven forbid that it may eventually lead to the panic reaction of

desperate people erroneously, but completely, convinced that justice denied

justifies desperate means.

We have a stake in the resolution of this problem and must not allow it

to reach those proportions.

Failure on our part to adequately address the prosecutorial process

during this conference will leave incomplete a total approach to the problem

that Hispanics have with the criminal justice process.

THE COURTS

This total approach must, by necessity, include the courts system.

The most prominent concerns for Hispanics in terms of their relation

with the courts system,centers on perceptions that they receive dispropor-

tionately longer sentences than their Anglo counterparts for similar offenses.

Those of us in the system know that while this may be a generalization,

the perception has its impact in the general distrust of the system.

Beyond that, there is a general feeling among Hispanic legal scholars that,

without the understanding of Hispanic group cultureand behavioral patterns,

the judiciary may be deprived of an essential tool necessary to make clear

and fair decisions in cases involving Hispanics.

This does not mean to imply that Hispanic judges are better equipped to

render decisions in cases involving Hispanic defendants.
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It merely suggests that an intimate understanding of barrio values and

behavior patterns and of the verbal and non-verbal signals Hispanics send

is sometimes necessary to understand the basis for the alleged actions of

Hispanic defendants brought before the bar.

CORRECTICNS

Actions that are unfortunately resulting in a disproportionate repre-

sentation of Hispanics in America's correctional institutions.

It can probably be generally said that the Hispanic offenders' Oerception

of the correctional system was best described by Judge John Carro, who is with

us today, as an institution that he or she is caught up in with minimal input

into what makes it tick.

Santa Fe and Attica taught us that this combination makes for an ex-

plosive situation. If census projections come true, as it appears they will,

jcorrectional institutions with significant Hispanic populations, will be in

for an even more tense and alienated pood.

04 While Corrections experts predict a large increase in the age groups

which have traditionally had high prison incarceration rates (18 to 25),

the census bureau projects that in the 80's, Hispanics will form the major

segment of this increase.

Our experience at community relations service, based on numerous conflicts

that we have handled in correctional institutions across this countryindicates

that cultural and language differences betdeen inmates and corrections personnel

have been causal factors contributing to serious misperceptions.



It would be irresponsible to say that something positive came from the

confrontations that resUlted from these disputes, or to excuse senseless

violence that ultimately solves nothing.

But it would be equally irresponsible to ignore the warnings of the

conflicts -- or to ignore the need to meet the legitimate needs of these

institutions.

And most irresponsible of all would be for us to fail to come to a

concensus on a national Hispanic approach to this problem during this

conference.

Clearly, many of these negative perceptions about our criminal justice

system have crept intb other areas of Hispanic concern.

And there may be truth to the belief that q society scarred by decades

of negative experiences with a particular segment of society's system may

find it difficult to escape the negative stereotyping of all systems.

LWIGRATION

This has apparently been the case regarding Hispanic concern over the

immigration enforcement process.

Concerns that include federal enforcement practices as well as local and

State efforts.

Efforts that range from detainment to arrest to processint and bail

policies.
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But, I think it would be most unfair and unwise during this conference

to paint all these concerns with the same brush.

Just as alleged police misconduct has accountability at the local level,

so too do many of the immigration-related concerns that Hispanics have.

Local enforcement efforts are not sanctioned by the federal government.

Local abuses are as accountable at that level as they are through

federal intervention.

This conference must keep in mind the -teed to separate the levels of

accountability as we seek to develop a comprehensive multi-level approach to

the overall problem.

So, ue at this conference have a serious job to do. Quite literally,

peoples lives are at st ke.
i I

As we embark on th s historic meeting, as we attend plenary sessions and

-Imorkshops-and-engage-tn-infordial dialogues, I urge you to keep in mind an old

Spanish proverb: "La finalidad de la justicia es dar a cada quien lo que se

merece."

Our struggle of the 60's concentrated on securing basic social and

political rights

1

The struggle of the 70's were defensive, largely limited to preserving

I

the gains we made.

If this is to be the decade of the Hispanic, ue must dedicate ourselves

to the proposition that at least in terms of the criminal justice system,

a national approach to Hispanic concerns began this day.

18
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Hispanics have long understood the struggle for survival.

In this, the decade of the Hispanics, we are asking America's institutions

to stand up for their highest ideals and noblest aspirations in meeting their

responsibilities to all Americans.

And, I know that you share with me the belief that, as in the past, we

are prepared to bear any burden, share any cost, or pay any price to insure

Cur status as full Americans.

I leave you with the hope that through your continued vigilence and

involvement and the department's assistance, we can, through this

conference, help make the 80's truly the decade of the Hispanics.
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It is a sincere pleasure to be with you today at this National Conference

on Hispanics and the Criminal Justice System. This conference is one more

indication of the progress we as Hispanics are making in the area of the study

and betterment of the criminal justice system of the United States but it is

also a reminder of the challenges that we must continue to confront.

I wish to commend the Law Enforcement Assistance Administration -- the

conference managers -- InterAmerica Research Associates but most importantly

yourselves the conference participants for tackling the tough issues of

sensitizing court systems to be responsive to the needs of all members of

the American society: To moving correction systems to rehabilitate an inmate

and not be only a mechanism for punishment. I commend you for your commit-

ment in bringing your diverse talents,together, so that we may address our-

selves to juvenile justice systems that all too often pursue the route of

expeditiousness at the price of understanding the root causes that drive some

of our youth into conflict with society.

No doubt you will examine the role of police departments in our society.

While accepting the very obvious fact that we as a total community require

the varied services provided for the protection of the whole we cannot,accept

the sometimes all too vivid reality that sometimes one segment of that com-

munity is treated with a lesser regard for the basic respect due a member

of our society. It is to the creation of an awareness of the needs, problems

and demands of the Hispanic community that we gather here today.

I am sure that you will agree with me when I say that the sooner we,

as a significant element in the mosaic of a national community, focus on

these tough issues, the quicker we as a people will make our collective

voice heard, not only in the courts, but also in the Congress and in the

various State legislatures,
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Although ue can attempt to change our criminaljustice system through

constitutional litigation, this process is expensive, time-consuming and

seldom paints with a broad brush. Consequently, we must continue to

aggressively pursue our political options.

It is through increased political participation that long-term

institutional progress will take effect. Yes, we have made some progress in

dealing with our justice system. However, as you can readily tell from

the agenda before you, we still have many institutional problems. I am

confident that upon your completion of this conference there will be a

better focus as to what can be done to make the system more just and equitable

to the Hispanic person who comes into contact with it. It is through this

targeting_of priorities that ue as a community will continue to develop and

strengthen our abilities to protect the civil rights of all Americans.

Ln any reflection on the problems involving our justice system, ue must

no doubt address ourselves to the deprivation of an individual's civil rights

either through abusive treatment or the use of greater than necessary force to

effectuate an arrest. The area involving police use of greater than necessary

force is one of those where progress has been made but too.many problems still

exist. The first justice department prosecution involving a Hispanic killed

- during a police arrest occurred in Texas in 1969. Since that time Hispanic

community organizations and leaders have done much to make investigators and

department attorneys more aware of the unique problems which Hispanics have

been encountering in law enforcement matters. It is through an aggressive

policy of federal prosecution of police violations of the civil rights of
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Hispanics that our confidence in a responsive justice system can grow. Our com-

munity must believe we receive equal treatment under the law and that belief

must be predicated on fact and not simple public relations.

Let's highlight two areas where your leadership and the leadership of your

colleagues has borne fruit.

First, the genesis of civil rights units created to help rectify abuse,

and in order to make the federal presence in these cases more evident.

Attorney General Benjamin Civiletti has established civil rights units in

37 U.S. Attorney'sOffices around the country. Generally the offices

selected were those where the minority population was substantial or where

there was a significant number of civil rights deprivation complaints. These

offices must be strengthened by additional resources and I will work with the

Attorney General to achieve this goal.

Second, efforts seeking system-wide relief against police brutality

and employment discrimination have generated some positive results. The Depart-

ment of Justice has initiated a lawsuit against the City of Philadelphia

seeking to get the Federal District Court to order the police department in that

city to restrain itself from illegal behavior in its hiring practices. A

consent decree to this effect was worked out with the Memphis Police Department.

This type of change, of course, is more lasting and basic.

Yes, we've made some progress, but we still have challenges ahead. One

of those challenges involves language differences. Indeed, one of the most

troubling areas for Hispanics is the failure of the criminal justice system to

consider the unique linguistic differences which Hispanics possess. If a

person accused of a crime, is deaf, there is no question but that a sign

language interpreter will be appointed to communicate to that person. What is
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so different if an American whose dominant language is Spanish is in

the place of the deaf person. Nothing! Ninguno tiene la abilidad de entender

el Ingles. Neither is able to understand English.

The only realistic thing to do is to change the system and not the

persan. It is much easier to have a trained interpreter avilable in the

court room than to expect the deaf person to learn to hear or the Spanish-

speaking person to learn English in time for his trial.

This topic brings to mind a very unnecessarily tragic story. Less than

two weeks ago in a Boston suburb which has a significant Hispanic population,

two non-Hispanic officers stopped two Spanish-speaking Puerto Ricans. Of the

72 officers in the department, none are Hispanic. None of the patrol officers

are able to speak Spanish. After some frustrating efforts at communicating,

a scuffle developed and two persons a 17-year police veteran and a young

Hispanic are now dead after a single traffic stop that developed into more.

What we are talking about is fundamental to due process of law -- an oppor-

tunity to be heard.

CONCLUSION

While there are many other tragedies that occur, that is but a mere

example of the failure of the law enforcement and criminal justice system to

adjust to a changing society that is becoming significantly Spanish-speaking.

The United States is the 5th largest Spanish-speaking country in the world.

It is time that our governmental leaders recognize that fact in the decisions

which are made and in the methods utilized in our police institutions, and in

our other governmental offices of immense importance to the administration of

justice, federal judicial system and Supreme Court.
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Ilds conference can have as its goal an agenda for change. It can help

set the priorities, and then we, together, can go forward and coritinue the battle

for a more responsive criminal justice system.
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- I would like to stress, at the outset,,that though I have a very active

and ongoing interest in the involvement (positive and negative) of Hispanics

-

in the criminal justice system, I can claim little credit for the tremendously

informative studies that are being done by many of the very same fine people

sitting here this evening. For the pleasure of being able to stand here and

briefly dwell upon your thoughts, I thank you. And I implore you -- for the

good of the Hispanic community, and the great country of which we are all a

part -- to keep those reports, statistics, and those written expressions of

your concern for the-plight of 12 million Hispanics in the U.S. coming in.

I would often sit and think about a situation .1 felt was swelling to

uncomfortable proportions -- Hispanics trapped in a criminal justice they

I could barely understand -- and would think to myself that, like all growing

/ problems that go unanswered in our society, the situation would one day build

to a boiling point and erupt into a very unfortunate and inevitable conflict.

Then came a very fateful day in the history of our justice system February 2,

1980. For the one or two of you who might not remember, this was theoccasion

of the New Mexico prison riots an unbelievably grotesque drama with equally

grueSome implications. The system isn't working -- at least as it should be.

What is it that we can do to lessen the threat of a repeat of this type of

horror? What are we doing wrong that we should be doing right?? What are we

doing right that we should be dOing better?? When, in short, does the dehumanizing

end, and the rehabilitation begin? I realize these are a lot of wide questions

with an equally varied array of answers, but we must begin somewhere, and

we must do it quickly.
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Iicnow that many will agree with me when I stress that the key to a more

effective and sensitive criminal jusiice system lies not'in unreliable

headcounts_or_"educated guesses " but in statistics. The information

presently available on Hispanics in the system-is-meager, if non-existent.

It is very easy for us to look back with the benefit of 20-20 hindsight,

and look for crucial statistics after blood has been spilled--as in the

case of New Mexico. In-short, in the future, before we even think about

rehabilitation, we need to know exactly who it is we're dealing with.

That's not just good corrections policy...It's good common sense:

It wasn't until New Mexico had happened that the State knew what had

to be done, Governor Bruce King allotted $82 million to the corrections

system: $10 million to make the prison habitable again; 2.9 millidn to

raise the starting pay of guards; and 44.6 million for a new maximum

security prison. Now the "powers that be" look back, almost as an after-

thought, and search for statistics... percentages we don't like to see.

Of the 33 or more inmates who were beaten, and tortured to death, 63 percent

had Spanish surnames. And yet I can still recall reading and I quote,

"The killings did not appear to have any racial aspect," I am tired of

these hindsight. statist4cs...the time is long overdue for preventative

facts and figures. We have a need to know what it was at the New Mexico

Prison thatlso deh zed these men as to make them tear upon one another's

bodies. Such figures are more than favorable, they are demanded!

HISPANICS IN THE SYSTEA: THE NUABERS

The number of Hispanic and Spanish speaking offenders throughout the U.S.,.

is growing at an alarming rate, especially in New York, Texas, California, and

Florida, Idhere,the Hispanic populations are greater. Needless to say, the
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rapid growth of Hispanics caught in an already overburdened system has led to

some serious problems. On the ofender side-Hispanies in New York City con-

stitute betwween 22 and 33 percent of all criminal offenders arraigned yearly;

23 percent of the 500,000 plus annual felony arrests.

SOME PROBLEMS WITH THE RAPID GROWTH OF HISPANICS IN THE SYSTEM:

A corrections system few wi derstand; a complex ihat requires

massive infusions of money. Nearly DI million will come into contact

41

with it this year.

It has led to the resident's feeling of uselessness, unimportance,

and boredom since there are few or no special programs aimed at him, and

at the Hispanic cultural experience.

There is the problem of undocumented aliens, whose institutional

problems can be even more heart-rendering than the native-born His-

panic. New York State prisons, for example, now hold about 300 undocumented

aliens. They are seldom visited; seldom asked to particiPate in special

programs, and since we'receive so little cooperation from foreign consulates,

their only recourse is forcible deportation.

This brief listing is just a "hair in the soup" in the way of any compre-

hensive listing of such roadblocks to the Hispanic in the criminal justice

system.

EMPLOYMENT OF HISPANICS IN THE CRNINAL JUSTICE:SYSTEM:

This problem spans both sides of the corrections field, to include a

severe lack of Hispanic recruitment. Mhny Hispanic inmates do not speak

any English at all. Bilingual and bicultural classes--as has been suggested
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severe lack of Hispanic recruitment. Many Hispanic inmates do not speak

any English at all. Bilingual and bicultural classes--as has been suggested

by Mr. Agenor Castro many times, are sadly absent. Even the LEAA, an

invaluable source for the funding of such neglected programs, is being

continually cut by an increasingly budget-minded Congress, cuts that I

am always distressed to see passd on the floor.

In this regard, we need incentives to bring more Spanish-speaking

personnel into these institutions. Statistically, the problem doesn't

appeA to be as severe in the big city institutions...it's the facility

"in the boondocks" that suffers most. It is indeed curious, when consider-

ing the amount of Hispanics presently involved in the system, that out of

some 165,000 people presently employed in corrections only 3.3 percent of them

are Hispanic. At one facility that I have in mind--a facility with a

very large Hispanic inmate population--less than one percent are

Hispanic.

I have heard all the explanations about why there are such a low

number of Hispanics in corrections--every fairy tale from Hispanics having

an aversion to taking tests, to Hispanics "traditionally" not being

interested in working for the government..everything from bugging, to spys

under the bed. They are merely paltry excuses for not hiring Hispanics,

not legitimate reasons.

PfNENTIAL soufrIoNs

During the first part of my remarks to you I mentioned some of the basic

problems cOming out of the lack of resources and statistics about the

Hispanic in the criminal justice system. _In order to .improve our communities,
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to monitor the success of Hispanics in the system, to determine their basic

needs, and in order to use these crucial figures as a basis for Affirmative

Action and EEO mandates, we need these statistics. This, I am prepared to

admit, will not be an easy task. It will require, at the outset, a

definition of who is Hispanic, something that is rarely considered in

society.

Names are misleading. Garcia, for example, is not always of His-

panic origin.

- Color can be a poor factor.

Many so-called "Wive' inmates may have non-Hispanic surnames, but

have a mother or grandmother who is Hispanic.

- A "WASP" can be born anywhere on this earth, not just England or

the U.S. but also Brazil and Puerto Rico.

SOLUTICNS FOR RECRUITING AND RETENTICN CT HISPANICS:

I have taken the liberty to study and evaluate some of the "recom-

mendations" suggested by the participants of a conference on "Hispanics in

Corrections", held in Dallas last year. I have found many of these proposals

to be both timely and realistic.

In recruitment, for example, we must use all sources of information

open to us in order to encourage the Hispanic community and its

constituent organizations to participate in the system. This informa-

tion should be bilingual: pamphlets, Spanish-speaking radio, TV, and

newspapers.

- Efforts list be made to let qualified Hispanics know of job openings

in the criminal justice system--job placement agencies, paid advertisements.



We should look into the feasibility of pre-hiring training programs

to prepare special workshops for aiding the Hispanic in preparing his

application or resume.

One idea that came out of the conference that I was especially intrigued

by was-that--by regulation--the Hispanic employee ratio be required to equal

the Hispanic inmate population,

- Also, in order to retain those precious few Hispanics that we do draw into

the system, the criminal justice 'system must be willing to make several

concessions. We're talking about parity of salary, we're talking about

special monetary incentives in order to encourage Hispanics to move and re-

locate to another area where they are especially needed.

And, finally, something I am ready to see implemented at this time,

mandatory bilingual education services to be provided for non-English

speakers, especially in the juvenile justice system. A second avenue along

this same train of thought would be for systems to initiate a Spanish-as-a-

second-language, and Hispanic cultural and ethnic awareness courses for

non-minority staff members. I firmly believe that such course offerings would

significantly help bridge the gap between the.urban Hispanic, and the

predominantly rural white officer.

In these few minutes, I have presented many problems plaguing the issue

of 7lispanics in the criminal justice system, and I know that many of you can

nnierstand why.

Hispanics are more likely to remain in jail without bail than whites

They are more likely to be convicted

They are lets likely to receive competent legal representation

They are more likely to receive harsher sentences

They are less likely ,a receive an early parole.
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Parole--as you well know--does not always mean "the start of something

great" ... it could mean the continuation of past problems, with new crises

at every turn. But, like every determined people with a contribution to

make to this great society, WE WILL BE HEARD. When we fall, we must stand up

and begin again. Racism is not an immutable crime. Few, if any, have come

to these shores and have been welcomed. You'd think, however, that after 500

years of excursions to this continent, we would have already earned full

acceptance! (Mention how the Japanese have come back from their World War II

position.)

The Italians came to America, often armed only with their dreams and

aspirations, not at all prepared for a difficult transition to the English

language--a transition that made them the brunt of many cruel jokes. They

struggled to better themselves, and have made many priceless contributions to

this nation. Thus, unfamiliarity with the language need not be a fatal handicap.

I firmly believe that this creature called prejudice...called discrimination...

can be beaten. The problem stands before us; our solutions are called for; we

must continue:

- To educate ourselves, and the nation in which we live, about who we

are and what we have to offer

- To lobby our needs persistently before those who have been traditionally _

ambivalent to our_plight

To create and maintain strong associations, task forces, and caucuses

to outline--on a more specific level--problems and potential solutions of

interest to the Hispanic community
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Involve other government departments--especially labor and education--

in helping us "spread the good word" to all the uninformed. And last,

but far fram least, we must continue to ACT.

I recall watching a television program--after the tragedy in New

Mexico--which involved the views of several New Mexico inmates. The

prognmn was the "MacNeil/Lehrer Report". I especially remember one inmate

stating that he was tired of better tomorrows that never came; of hopeful

promises that never materialized.

We have traditionally found it very easy to say "tomorrow." We have

poems about it, books about it, plays and film about it, and even a song

about it. But we must stop thinking along the patterns of a program that

will bring a better "tomorrow" for all Hispanics. What we need--what the His-

panic community needs, is a better today. This must be our supreme goal,

THIS IS WHAT YOU HAVE MY COMPLETE AND TOTAL SUPPORT IN ACHIEVING. This is

our dream for ourselves and for our children...a better today. With your

continued support and dedication, our total equality, our complete acceptance,

can only be ...a today away.
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It's a pleasure to be here and welcome you to what promises to be a

very fruitful and productive conference. From looking aver the program I

can see that you will be covering all aspects of the criminal justice

system and its relationship to the Hispanic community.

In my opinion, the work that you do here and the work you are doing

in your communities has never before been more needed. It's vitally needed

because we need to counteract the discriminatory and negative image that

has been developed by the media on Hispanics and the criminal justice

system. Here in Washington, it seems that every other day one opens up

the newspaper and reads headlines indicating Hispanic criminal involvement.

Fram the so-called 'Mexican Mafia," to Puerto Rican, Cuban and Colombian

involvenent in drug traffic -- or, as the press puts it, the "Cocaine

Cowboys" -- it would appear that Hispanic involvement in the criminal

justice system is confined to the criminal side.

To me it's ironic, that national attention is being placed now on

the Hispanic criminal element while the press completely ignores the long-

standing negative relationship that our community has had with the criminal

justice system. Few realize that many community organization efforts have

been undertaken to prevent brutal and discriminatory treatment of our

young men and women by the police. One of the earliest neighborhood

organizations established in the barrios in this century, for example, had

as one of its primary goals "improving relationships between the police

and the community." We don't, however, have to go back that far to

capture the flavor of haw the Hispanic community has been seen by certain

prominent individuals within the criminal justice establishment. As a

Los Angeles City Councilman, I can still remember Chief of Police William
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Parker in the 1950's stating that juvenile delinquency was more pre-

valent among Mexican American youth because the "Mexicans today are not

too far removed fram the wild Indian tribes of Mexico." Incredibly, this

sort of attitude was echoed by our nation's chief symbol of law enforce-

ment, the Director of the FBI J. Edgar Hoover, in the 1960's when he

stated, "If a Mexican comes at you with a gun or rifle, you don't have

to worry. If he comes at you with a knife, watch out."

It's been attitudes like these that have made the Hispanic community-

criminal justice relationship so negative. You hooever, as experts in

this field, know how these historical facts are reflected in today's

contemporary situation. You know that while incidents of police-civilian

violence are thought of by most as taking place in the Black community,

over 200 incidents of police-civilian violence in the Hispanic community

were being investigated by the Justice Department just two years ago.

You're well aware of the fact that while Hispanic representation

amongst correctional personnel in federal prisons is 5 percent, Hispanic

prisoners in the federal correctional institutions constitute an incred-

ible 15 percent of the total prison population. More importantly, you're

also aware of the lack of good data that we have on Hispanics in the

criminal justice system.

The FBI Uniform Crime Reports, for example, don't breakdown arrests

by Hispanics, although they do give you (as is proper) how many American

Indian, Chinese and Japanese were arrested. The same situation holds true

for information on the average prison terms for Hispanics. We do know that

Whites receive an average 41.7 months sentence in federal prison, "others" --
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whatever that means -- receive 68.6 months. How do Hispanics compare:

We simply don't know. .r

It's lack of information like this that has made me decide to intro-

duce an amendment to legislation that I passed back in the 94th Congress,

Public Law 94-311, which called for better statistical information on

Hispanics. This amendment will include the Department of Justice to

fall under the mandate of improving its statistial data on Hispanics.

Statistical visibility is policy visibility. And I deplore the current

situation-where the Justice Department is falling short of provioeing

reliable data on our Hispanic community.

Data alone, however, will not accomplish much. We need to have

Hispanic professionals such as yourself articulating the types of policy

and program recommendations that would benefit our community.

To this end, I would like to inform you of an advocacy organization

that is generating a tremendous amount of excitement among Hispanics of

Mexican, Puerto Rican, Cuban and other Hispanic descent. This is NALEO.

The National Association of Latino Elected and Appointed Officials. The

goals of MALE° is simple: Establish an advocacy office here in Washington,

D.C. to represent Hispanic concerns in Congress and in all aipects of the

Federal policy process. There are more than enough issues to go around.

Bilingual Education, the Census, discrimination in employment, all need

to be highlighted and championed. Secondly, NALEO will encourage voter

registration among members of our communities and furthermore, foster

political participation among all Hispanics at all levels of government.
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NALEO is an organization that is open to all who support these

simple goals. For, as you all know, there are issues affecting the

Hispanic community that are not Republican or Democratic issues, not

conservative or liberal issues, not Sunbelt vtrsus Frostbelt affairs, but

simply issues that affect our community. For this reason, NALEO is a

nonpartisan organization.

Furthermore, NALEO is a membership supported organization, not relying

on government or foundation funding for its resource base. In fact, NALEO

has as one of its fundamental principles the pledge that NALEO will not

accept government support. This, ladies and gentlemen, will keep NALEO

free and independent in the years to come. NALEO will never be in a

position to be "bought off" by a government agency with a multi-year grant.

The concept of a non-partisAn, membership based organization committed

to advancing the interest of the Hispanic community, has enabled NALEO to

expand its membership to over 1,000 members in six short months since our

nation-wide membership program began.

NALEO offers a vehicle for your involvement. Certainly, there are

other means. As an active leader in NALEO, and as Chairman of the

Congressional Hispanic Caucus, I urge you to join this worthwhile effort.

Ladies and gentlemen, my sincere wishes for a productive and

meaningful conference. Michas Gracias.
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It has sincerely been a pleasure to see so many old friends again...

and so encouraging to meet so many enthusiastic young warriors. I am

grateful to the Conference organizers for the invitation to participate.

As you could tell from the generous introduction, I have only worked

with the Emigration Service for two years. In the past, I have worked as

a criminal defense attorney specializing in police misconduct and civil

rights cases in true red-neck country -- Imperial County, California

along the Mexican border. During that time, I also served as a court-

appointed attorney to defend undocumented persons-before the Federal

Magistrate. I have therefore been able to view the phenomena of the

undocumented migration from very different perspectives.

No matter how you look at it, one thing is certain: The scales of

justiCe cannot balance when a sizeable segment of the population lives in

a status outside the law. The very nature of this "illegal" status imme-

diately puts these people ih the powerless position of being preyed upon

by those who would take advantage of them and exploit them. I believe

that we are dutybound, not just as Hispanics, but as human beings, to
4

struggle against these inequities.

We do not know how many undocumented persons are in the U.S., but INS

believes that a reasonable figure would be between 4-6 million. While the

majority are Mexicans living in the Southwest, the profile is changing.

Ever-increasing numbers of other Latinos, Philippinos, Africans, Asians,

and Arabs are coming and settling-in the Northeast, Midwest, and even the

Northwest. It is not unusual for entire families to come. In the San

Ysidro-Tijuana area, 3.4 percent of those apprehended are children. In the

4 7
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past, the undocumented alien worked in agriculture. This too is chanang.

In Houston, he works in Construction; in New York, ae works in the garment

industry or in the services; in St. Louis he works in leather tanning; in

Washington, D.C. he drives a taxi; in Los Angeles he is in light industry,

mattress factories, toy faCtiories, the motor home industry, canneries and

food processing; and if Palm Springs were to lose all its undocumented

persons, there would be no one left to care for the golf greens, to make )0

the beds, to wash the dishes or to serve the food.

These people come here to find wol..k. They flee desperate economic

conditions. In Mexico one-half the population doubles every twenty years.

Each year, 800,000 new workers come into the system and there are perhaps

only 500,000 new jobs created at best. The petroleum industry offers hope,

but it is only jut getting-started, and it is not labor-intensive. Real

and hidden unemployment approaches 60 percent and the inflation rate is

around 35 percent.

Many people flee cruel political repression such as we now see in El

Salvador. They leave hunger and poverty with the illusion of finding a new

life and a new start.

Whether they are an asset as.many say, who pay taxes and contribute to

our economy, or whether they take jobs from minorities and serve to keep

wages aad working conditions depressed, as-others allege, is not material

to this discussion. The fact is that they are here, and that others will

keep trying to get here -- and that presence impacts directly on the way

they are treated in the justice system; and indirectly on the way others,

such as ourselves, are treated.

48
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Border Patrol resources have remained static and the number of

attempted entries have been increasing. This, coupled with much greater

activity on the part of organized, smuggling rings, and with gangs of

bandits operating on both sides of the border who rob the aliens,

makes the border more violent. In addition, many groups, such as the KKK,

will increasingly seek to politicize the border issues in order to further

their own agendas.

There are 2,500 persons in the Border Patrol. Of these, 450 are

stationed at the busiest crossing point, San Ysidro, near Tijuana. Account-

ing for three shifts, vacations, sick leave and temporary assignments, this

means that there are usually 45 agents patrolling the busiest border at any

time. At San Ysidro, they apprehend 1,300-1,700 every day.

It is not unusual for zliens to come in groups of 50 to 300. In the

old days, a Border Patrolman could usually trust that the campesino would

stop when requested to do so. He would simply shrug and say "mala suerte",

"bad luCk." The younger, street-wise alien of today is much less likely to

be so passive, especially if he is in a group and the Border Patrol Agent

is alone.

Increasingly, San Ysidro has been the scene of violent rock-throwing

incidents. A group of rock-throwing aliens downed a $300,000 helicopter

when a rock hit the tail rotor. When one officer faces a hostile group

of 50 people throwing rocks it is only natural for him to feel up-tight,

to sense fear, to resort to force that he might not have used under

different circumstances.
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FurtherMore, the morale of the whole Immigration Service has been

dangerously undermined by what is perceived as a lack of direction, an

unwillingness to grapple with the-policy questions, and a feeling that

neither governnent leaders nor the public really care whether the law is

upheld or mandated services are rendered. With few exceptions, I have

found that immigration and Border Patrol people really want to do a good

job. They just feel very confUsed because they are not sure what that job

is. Border Patrol agents believe they are supposed to uphold the law by

keeping out_the alien, but they feel_under-staffed and frustrated because

they know they are probably stopping onlyone in three at best. Lack of

funds-has-resulted in groupS of aliens being turned loose because there

is no gasoline ,to move the busses.

With the Iranian and Cuban programs cutting into the budget, much

training has beencancelled. Hiring has been frozen. Mhny offices are

doing three times the work with one-half the personnel. No one likes

operating in an antiquated system without computers, losing thousands

. of files in the mail each year. No one is proud of being in the most

"caught-up" office when this means he is only two years behind. No one

enjoys telling a proSpective citizen who has already waited five years,

that he should file the application, and then not inquire for at least

three more years.

It concerns me that so many people are working under such frustrating

conditions and with such low morale. These conditions can lead to mistakes,

can make people quicker to anger, to vent their frustrations on the most

helpless ones around, the aliens. I am not saying that such activity should
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be excused or condoned, but I do believe that it is understandable and

that action must be taken to vastly improve the situation --_and soon.

Mach has been said about police brutality and physical abuse of

aliens. There have been allegations against Border Patrol officers and

in each case, whether it be verbal or physical abuse, the charge is

investigated and if it appears to be founded in fact, the case is turned

over to the U.S. AttOrney. Indictments have been brought as recently as

last week in San Diego against three officers accused of physical abuse

and cvil rights violations. The reaction from other Border Patrol

Agents to the indictments has been unanimously that if the allegations

are found to be true then they should be severely punished.

Under Leonel Castillo many improvements were made in the detention

centers; the out-reach program was initialed, and some new regulations

were written to insure that aliens would be given lists of available

legal services, but there are still some basic problems. Policy-and

procedures vary from one area tO another. Local facilities which are

woefully inadequate are still used to detain people in some areas. In

some districts, families are broken up and sent home separately; children

are put in jails and juvenile facilities; material witnesses are incarcer-

ated for long periods of time; and it appeared from our workshop at this

conference that in some jurisdictions, attorneys are not provided for

defendants or material witnesses.

Another problem in the area of undocumented aliens is the increasing

involvement of alien smugglers Alien smugglers are not travel agents.

They are the scum of the earth who deal in human cargo for a price. They
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form highly-organized, ruthless rings which make enormous profit. Some

rings bring aliens from other parts of the world through Mexico and then

across the border. Philippinos pay $2,000-$3,000 to be smuggled through

Mexico. Salvadorians are paying $2,000-$8,000 now that the situation is

so desperate. la Michoacan, in the town square, one can arrange to be

smuggled for $500. Mhny of the people who come are women and children.

The smugglers often rob the aliens, sometimes they abandon them. The

women are raped. Small children as young as 12 months old have been

abandoned in the bushes on the border when the smuggler has panicked.

The alien usually sells everything he owns and borrows all he can

to pay the smuggler. If he is caught, he is sent back home, only to be

much worse off than before. Some smugglers keep the alien paying part

of every paycheck, long after his arrival money extorted in fear of

being reported to INS.

Some smugglers lock the aliens up until a union steward or factory

foreman comes looking for workers. They pay the smuggler $20 to $50 a

head, and then continue to withhold money from each paycheck after the

alien is hired. La Los Angeles I saw a chicken coup where aliens were kept

locked up by the smugglers. There were from 30-50 men and women there at

a time, sleeping on a cement floor, eating rations of tortillas and water,

with no sanitary facilities.

The tragedy of the El Salvadorians who died in the desert is not a

new story. It was only more dramatic because 13 died at one time. This

happens rautinely on a smaller scale. People suffocate in vans, they burn

up in the trunks of cars that turn over when the smuggler panics. They are

robbed and raped and extorted every day.
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INS has a few anti-smuggling agents but the effort is woefully inade-

quate. When smugglers are caught, they come up with cash bail right out

of their pockets. If convicted, they seldom get much of a sentence because

judges do not regard this offense as serious as they do other crimes such

as smuggling drugs.

The undocumented alien, living on the fringes of society, in the

shadow of the law is exploited by many others on a daily basis. From

unscrupulous landlords to fake Bible salesmen, the barrio is a cesspool

crawling with leeches, eadh one thinking of a new way to take advantage of

the undocumented alien, knowing that he is in no position to complain.

Shop foremen, and in California, union stewards in the factories,

work together with management to take advantage of undocumented alien labor.

The union steward gives him a job for a straight minimum wage -- no over-

time; the alien gives the union steward $50 out of every paycheck in return

for not being reported to immigration. There are no grievances filed under

the contract and if the worker gets hurt on the job he is driven across the

border by the steward where he is dumped without medical benefits and with

no hassle to the company.

"Notarios" charge exorbitant amounts to fill out INS forms and type

letters. The list could go on and on.

There is another large area of abuse which occurs frequently and often

leads to serious incidents. That is when local police, not immigration

officers, make it their business to harrass people because they look undocu-

mented, or take it upon themselves to enforce the immigration laws. People



are stopped without probable cause, illegal searches are performed, often

physical abuse or degrading treatment is administered.

Early in the Carter administration, when I was in The White House,

we attempted to get the word out to local police that they should not be

enforcing the immigration laws. Attorney General Bell stated publicly that

local police enforcement of INS law violates the INS law and is constitu-

tionally prohibited. Unfortunately, the practice continues in some juris-

dictions and it will die hard, but only as long as we continue to work

against it.

Other areas of abuse which are particularly disturbing because they

seriously institutionalize the disparate treatment are the legislative

actions which exclude undocumented persons from equal access to services,

suth as the prohibitions on the use of funds for legal servi.Les to people

who are undocumented, the laws against free education for the children of

undocumented aliens, and, in some areas, laws prohibiting the use of public

funds for medical services, including emergency treatment to people because

they cannot show legal status.

At the moment, it looks as though the courts are sustaining the right

of Children to an education regardless of their immigration status, but

tnere can be no doubt that these cases will be appealed to the Supreme Court.

The significance of these cases for minority communities throughout the

United States cannot be overstated. Equally as crucial for minorities

generall:, and undocumented persons specifically is the move to exclude people

without legal status from legal services representation. The fact is that

the percentage of cases handled by-legal services involving undocumented



,000000'
persons is very small, but the impact is enormous. The plaintiffs

represent serious abuses and, without legal recourse, there,is little

hope of correcting the abuses. To deny this large segment of the popula-

tion access to legal review is the surest way to institutionalize the

discrimination and unjust treatment that exists in society. The Texas

School Case would not have been brought had this prohibition been in effect.

Speaking on a personal level, I believe that the following recommenda-

tions should be considered as a minimum if ue are to begin dealing with

the reality of the undocumented migration:

1. We must adopt a policy that regulates the flow, legalizes those

who are here, and set up an automatic statute of limitations that

will permit legal status after living here for a period of time.

2. The Immigration Service must be modernized. Computerized record-

keeping systems and procedures must be made a priority.

3. The Immigration Act and procedures must be revised to eliminate

antiquated sections. Regulations must be written to insure uniform

application with less arbitrary exercise of discretion.

4. Hispanics can no longer take the position that the INS is the

enemy and simply criticize. We should actively work touurds

improving the Immigration Service and support those in 101fTess who

would give it the resources and personnel to do a credible job.

S. U.S. Attorneys, Magistrates, Federal Defenders, and U.S. Immigra-

tion must be approached and confronted with the facts where

conditions of detainment require change.

Families should not be deported separately, or at least
without full knowledge of what is occurring.

_ _ _

Children should not be housed in j ails .
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Alternatives sudh as video taping, and stipulations
must be used to ensure that material witnesses do not
remain in custody for long periods of time.

Efforts should be made to contract with private groups
sudh as in San Diego with the Salvation Army and Catholic
Family Services to house female and Children material
witnesses in community facilities and private homes.

Efforts-again-Si-the organized rings of alien smugglers
should be supported and INS and the Attorney General
should be told that we view this as a priority item in
the budget.

Efforts sudh as the Operacion Estafadores run by the Los
Angeles Police Department (LAPD) in the barrio should be
encouraged, and we should expand these efforts to other
areas. In Los Angeles, two LAPD officers operate in a
barrio storefront where they receive complaints from
people when they areoextorted or Cheated, without asking
for documentation. They handle those that encompass
criminal action and set up referrals for those who can
be helped by another agency. We must recognize that funds
for these kinds of programs are scarce and will likely
disappear. We must, therefore, begin to think of ways to
do these out-readh programs ourselves, calling upon our
own community and service organizations, volunteers,
religious groups, and youth groups. We must learn self-
help and taking care of our own because we cannot depend
on government programs.

Continued efforts by the Attorney General and U.S. Attorneys
should be directed at local police agencies to prohibit
them from using the immigration law to do what they would
not otherwise be Able to do.

Immediate and vigorous federal prosecution of thoSe who
use excessive force of abuse authority must be insisted
upon in every case and we, as a community, must continue
to be united and vigilant and use political pressure when
necessary to ensure action.-

Prohibitions on the use of funds for legal services and
education to people based on immigration status must be
fought and defeated.

As Hispanics, we know we are not one homogeneous group,
-but-many, with a-range of opinions and positions. Increas-

ingly, we will have to present a united front. We cannot
allow ourselves the luxury of divisiveness.



I ho0e I'm wrong, but I feel apprehensive about the future. The

country has moved far to the right. As inflation and unemployment grow,

extremdsm raises its ugly head. The Democratic Congressional candidate

from my district in California wears the sheet of the Grand Dragon in the

Ku Klux Klan. There is much uneasiness about what is perceived as the

threat of bilingualism and biculturalism. Restrictions on legal services

and education are symptomatic of these times. I am nervous about another

period in history when people look for scapegoats and facile solutions.

If the alien becomes the focus of vitriolic propaganda, we are all challenged

and put to the test.

An ancient Greek philosopher was asked: "When will there be Justice

in Athens?" He answered, "When those who are not injured are as indignant

as those who are." It is all too easy for the weak and the powerless to

be bullied by the Hannigans of the world. Will there be justice in America?

Will those who are not injured be as indignant as those who are? We cannot

expect to find.equity and justice for ourselves in a society where these

are denied to others.

Bad laws, unfair laws, and laws unevenly enforced,lead to basic ruptures

of faith and confidence. Will we be indignant about the Border Patrolman who

uses excessive force? About an alien who smashed the skull of a Border

Patrolman with a rock? About an agency that faces massive backlogs and

tremendous work increases with fewer resources? About people who might be

excluded from legal representation? About the smugglers? Will we be indig-

nant about all the other indecencies mentioned here at this conference?

In America, as in ancient Greece, there will be justice only when

those who are not injured are as indignant as those who are.

Gq7
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INTRODUCTION:

The high incarceration rates of Hispanics during the past decade are

alarming and are causing great interest in the factors that are contributing

to this increase. Concerted efforts must be made not only to study the

community issues involved but also to study the institutional processes that

the inmates and juveniles face throughout their incarceration period. )011ne

such process that needs to be scrutinized and documented is the prac4ce of

the psychological testing of incarcerated Hispanics.

Psychological testing throughout prison and juvenile facilities is common

place but upon examining the literature one finds that very little has been

documented as it relates to Hispanics. The purpose of this paper, then, is to

focus attention on this crucial issue and to explore some of the problems

involved in the psychological testing of incarcerated Hispanics. Some of these

problem areas include the internal problems of the tests themselves, cultural

and language issues, the lacl of bilingual-bicultural examiners, and the lack

of confidentiality of psychological records and the damaging results of present

testing techniques for many incarcerated Hispanics.

THE PURPOSES AND USES OF PSYCHOLOGICAL TESTING:

A psychological test can be compared to a snap shot in that it captures the

responses of an individual in a certain'Situation and conveys an impression of

that individual. The professional decisions based on such an impression may be

crucial to a person's well-being. The test itself is only a sample of the

universe of possible human traits, but inferences about the erson are made from

the test sample Of traits.

The optimal use of psychological testing occurs in the atmosphere of a

A

trusting relationship betwedh the climt and therapist where the test reveals
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information about the person that is not subjectively evident and which serves

to confirm clinical observations. Such information can be very helpful in

developing a treatment plan. The purpose of psychological testing, then, is to

assess the problem, make a diagnosis, develop, execute, and evaluate a LTeatment

plan and to repeat this cycle wherever necessary in order to achieve the

treatment plan.

However, in the impersonal reception centers of correctional and juvenile

facilities, personality, intelligence, vocational, and aptitude tests may be

administered in large groups. The main purpose-of personality tests used here

is to differentiate individuals who may demonstrate-signs of gross psychopathology

such as',schizophrenia, paranoia, psychotic depression, and excessive degrees of

impulsivity and hostility, so that these "dysfunctional" individuals can be

further screened for medical-psychiatric units. Generally, the intelligence,

vocational, and aptitude tests are used for job and vocational training class-

ifications for adults and for educational classifications for juveniles. These

tests also screen out the mentally retarded offenders According to one

psychologist at the California Institution for Men, testing results play a minimal

part in the final decision making regarding pre-sentencing and oustod:r recommen-

dations and that greater emphasis is placed on criminal historyiand the estimated

degree of threat. However, according to the Pinto Research AsSociation of Los

Angeles, the results of psychological tests are key determining factors for

custody determinations, job classifications, and institutional assignments, and

Hispanics are disproportionately and almost invariably relegated to menial jobs

in maximum security in6titutions where they serve time in the programs with the

least access tojobland educational opportunities. For juveniles, psychological

test results are a so determining factors regarding custody and institutional



and educational placements. Disproportionate numbers of Hispanic youth are also

clustered in the institutions with the least educational and vocational

opportunities.

Psychological tests may be used at different times and in different depart-

ments of correctional and juvenile facilities. Some of these.include the following

1) in reception centers priOr to sentencing;

2) in reCeption centers prior to custody determinations after sentencing;

3) in medical-psychiatric units (in-patient) of correctional and juvenile

facilities;

4) in counseling units (out-patient) of correctional and juvenile

facilities;

in the academic centers of juvenile facilities; and

6) prior to parole hearings.

VariouS tests are used'in the different intstitutions. Among the group

intelligence tests used are The Revised Beta Examination, The Army General Class-

ificationlest, The Academic Promise Test, The California Test of Mental Mhturity,

and The Lorge Thorndike Intelligence Tests. A study by Brown and Courtless (1971)

found that most of the institutions in their survey used the Wechsler

Intelligence Scale for Children (WISC) which applies to adolescents and the

Wechsler Adult Intelligence Scale (WATS), both of which are individualized tests.
0,

Among the personality tests used are the Thematic Apperception Test (TAT), the

CAT, the Rorschach, and the most popular is the Minnesota lk&Iltiphasic Personality

Inventory (MMPI). Among the aptitude tests used are the Minnesota Clerical Test

and the Differential Aptitude Test.

As noted above, inmates and juveniles are tested either in groups or

individually, or both. The testing situation is far froth-optimal especially



since the incarcerated person is undergoing very upsetting experiences. He/she

may be awaiting sentencing or may have just been senteaced perhaps for the first

time. Anxiety is also caused by separation from family, and feelings of

disorientation,,confusion, and fear. The individual may also be pressured by

other inmates or juveniles. Also, he/she does not have an understanding of the

magnitude of the impact the test results may have on his/her institutional

experience and may respond to the tests haphazardly. Most of these Individuals

are inexperienced in test taking. Many Hispanic inmates and juveniles who are

Limited English Speaking or Non-English Speaking are administered the same test

batteries that are administered to the native English speakers and most of the

time no provisions are made for translating assistance. Questions then

arise as to the test results as valid personality profiles and valid

assessments of intelligence and achievement. .It may very well be that

test results are nothing more than scattered pictures of situational

symptomatology, i.e., normal emotional reactions to institutional experierces.

In many instances, clinicaterViews are also held in English with

Spanish-Speaking inmates and juveniles-. Initial clinical interviews are

not considered a form of psychological testing by the profession of

psychology. However, for the purposes of this paper the clinical interview

may be considered as a simulation of a testing situation in that assess-

ment, diagnosis, and treatment plans occur during or result from the inter-

view. The clinician's impressions and decisions are strongly colored by

his/her socio-cultural background and politico-economic experience. The

clinicians' methods, theoretical base, and diagnostic practices are

usually based on standards which are supported by the profession and which

are insensitive to Hispanic experience, affective and cognitive styles, and

cultural differences. For example, the prevalent idea among clinicians about



mental illness among Hispanics is that psychopathology is inherent in the

culture and if the "hispanismo" can be eliminated then the individual will

be "cured" (Martinez, 1973). Another prevalent idea among mental health

professionals is that violent persons are insane and that the purpose of

the clinical interview is not to assess whether the person is sane or not,

but to detefffinethe kind and degree of insanity.
1

As a result of these and other philosophies, many clinicians have

limited perceptions of incarcerated Hispanics, exaggerate the perceived

problems, misdiagnose, and fail to recognize any posi'dve personality

traits, or redeeming characteristics of the individual. Clinical inter-

views, therefore, may also lead to invalid assessments and to poor

programming for incarcerated Hispanics.

INTERPRETING TEST SCORES:

One of the first items of institutional paraphernalia that each inmate

and ward (juvenile) receives, is a set of scores such as an I.Q. score of

the WAIS or WISC and a psychological profile from a test such as the MMPI.

But what do these test scores mean for incarcerated Hispanics? How can

they be interpreted? There are no norms by which to deterMine the meaning

of the scores. If the score is higher or lower than the average what does

it mean? Do the scores' relate to any situation or any behavior or perfor-

,

mancein the real world? If the examiner's interpretation follows the

standardized norm, it iS invalid for Hispanics. If the examiner is more

sensitive to ethnic differences, the interpretation is then based on

subjective beliefs and trial-and-error at best 1-.ather than standardized

norms that have proven to have criterion validity, i.e., a relationship to

real life situations.
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Eventhough the I.Q. score may be a very poor indicator of the

individual's ability, the I.Q. score follows the itrividual throughout

his/her jail "career" and into the community. These I.Q. scores and

personality scores are placed in files that are available to any jailhouse

personnel that has access to files. This accessibility of personal psycho-

logical records is very questionable, is unethical, and may be unconstitu-

tional, because untrained unprofessional personnel have access to very

personal material which can be used in detrimental ways. Strict ethical

codes for professional psychologists cover the confidentiality of test

protocols, and these ethics should be enforced in the correctional settings.

The practices of labeling a person with a certain I.Q. score and placing

this label in a public file may prove detrimental to the individual's

vocational or educational achievement. Also, at the very least, the inmate

or ward should have access to his/her psychological file-if so desired.

Personality scores may also prove to be very detrimental to Hispanics.

According to McCreary and Padilla (1977) a greater proportion of Mexican-

American inmates score in the psychotic ranges of the MMPI than do Black

or white inmates. And according to Holland and Holt (1975) inmates who

in their sample received MMPI scores suggestive of severe personality

disturbance "received a greater number of recommendations for state correc-

tional institutions tha4 expected", while the remaining inmates in the

sample received "a substantially greater frequency of county-level

recommendations than expected" or "received intermediate recommendations."

Severe personality disturbance in this study referred to schizophrenic or

borderline schizophrenic symptomatology 'long with paranoid features,

"pronounced tension, irritability, hostility, personality rigidity, and



social alienation". Since the MMPI was originally designed for psychiatric

patients, one must wonder to what degree the test is actually measuring

the traumatic experience of being incarcerated.

The following section of the paper will further elucidate the design

and negative effects of psychological tests with emphasis on intelligence

tests, but the general principles discussed can be applied to all

psychological tests.

The persons who designed the first intelligence tests during the early

part of this century did so with the purpose of designing a categorical

system for children's capacity to learn so that children could be placed in

classrooms that would meet their particular needs. The students with

higher scores would then be expected to function at a fast rate and would

be given a great deal of intellectual stimulation, whereas the students

with lower scores would be expected to learn at slower rates and the lower

the scores, the lower would be the expected rates of learning. The students

with lower scores would also be given easier work. This practice of the

categorization of students' learning capacity continues to this day.

This practice is deterimental to Hispanic students in all schools

because the intelligence test used is culturally biased, is an inaccurate

measure of Hispanic students' abilities, and systematically results in

I.Q. scores that are lower than the students innate ability. This

inaccuracy is built into the intelligence test because it 4s standardized

on a white, middle class population. As a result, Hisp3nics are expected

to achieve at low levels and are treated accordingly.



The following is a simplified illustration of a standardization

process. A test constructor gives X number of. questions to a large sample

of people who represent the kind of people that will take the final version

of the cest. For example, 1,000 questions are given to 10,000 children

across the United States. Those questions that are always answered correctly and

those questions which are never answered correctly are eliminated entirely.

The remaining questions are then ranked in order of the number answered

correctly, that is, they are ranked in order of the questions answered

correctly the most often to the questions answered correctly the least

often. Those questions answered the most are considered easy and those

answered the least are considered hard. The questions are then administered

several times to similar samples to continue testing out the ranking crder.

After much statistical analysis, the test instrument is completed with a

standardized scoring method, which can validly apply only to persons who

were represented in the standardization sample. Since Hispanics were never

represented in the standardization process for the Wechsler Intelligence

Scale for Children (WISC) or the Wechsler Adult Intelligence Scale

(WAIS) which are the most widely used intelligence scales, the

W1SC and the WAIS are invalidly used when used with Hispanics.

Hispanics systematically attain scores on the WTSC and WAIS which are

a gross,misrepresentation of their innate ability. For example, a

disproportionate number of Chicano children in public schools are labeled

mentally retarded because of their low scores on the WISC (Mercer, 1973,

1975). The WISC and WAIS consist of words and culturally relevant concepts

which are common for white, middle class individuals. In essence, what

the W1SC and WAIS test are the individual's level of achieved knowledge of
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white, middle class values, and are therefore, in actuality achievement

tests regarding cultural conformity and consensual cultural knowledge.

Hispanics who have different social, environmental, cultural, and

language experiences than do white, middle class persons, should be tested

with an intelligence test which contains words and concepts which are

relevant to them, and the test must be standardized using a sample of

Hispanics. The use of the W1SC and WAIS is so detrimental to Hispanics

that it should be outlawed as an assessment tool for Hispanics. I cannot

emphasize enough how much the Hispanic educational experience has been

fashioned by the I.Q. Score.

In correctional and juvenile facilities, many inmates and warct.

receive WISC scores that are misrepresentative because they are below

--iaverage-Ttoaverage
when-they-should-be-above-average to superior-in many-

cases. The academic and counseling personnel then have low expectations

of the inmates and wards because of their "low abilities" as recorded in

the I.Q. Scores and subsequently treat them accordingly and also create an

atmosphere which is not conducive to progress beyond their low expectations

of the inmates abilities. A popular movement which is occurring in

corrections today is the identification and removal of retarded inmates

from the general population to units where they can receive special

treatment (Santamour & West, 1977). If an inmate in such a pi.ogram is

not retarded initially he/she may very well function at a retarded level

in the end.

In a number of experiments documented in the psychological literature,

it was found that-children progressed academically according to the

teachers' expectations. In these experiments when bright children were
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labeled average and the teachers were told these children were average,

the teachers then treated them accordingly and the achievement levels of

these children dropped considerably to statistically significant lower

levels. This same kind of phenomenon is occurringin correctional and

juvenile facilitie.

persons who lost faith in the entire-social system and who act out

their desperation wdth criminal behavior al then further stigmatized by

inadequate testing methods. Instead of rating their potential and

motivating them to use it, the present system results in categorizing

them at levels that are intellectually inferior to the general population.

In general, the institution then perceives them as much less adequate than

they are and fails to find methods to motivate them because they don't

have much learning capacity anyway, as claimed by the almighty I.Q. Scores.

And because they are "average" and "below average" intellectually, they

are expected to learn easy material very slowly.

How then can we expect these failure oriented persons to learn about

success, maintain themselves in the job market, and have an investment in

their lives? Our efforts have not proVento be cxcessful in introducing

them to the second most basic institution of our society, the educational

system. How then can we expect these socially disenfranchised individuals

to take a responsible place in a society in which the educational system

is the first means of access to anything considered valuable in society?

CULTURAL ISSUES:

As in all studies that deal with Hispanic issues, tile issues of

cultural and language differences play an inportant role in the practice

of psychological testing. Obviously tests designed in English are



discriminatory against the Spanish-speaking. What may not be so

obvious is that the mere translation of psychological tests does not

render them valid for Hispanic populations because they are still not

standarized. Also the literature demonstrates that the ethnicity of the

examiner effects the test results. And being that there are few Hispanic

employees throughout the correctional and juvenile systems, it is logical

to assume that few if any test batteries are administered by Hispanic

personnel.

Mhny studies regarding cultural differences of Hispanics refer to

culture as social indicators, such as socio-economic status, dropout,

unemployment, and incarceration rates, number of children and the like.

Culture in this report refers to the group's experience as it has evolved

over centuries. Culture refers to something deeper which encompasses

one's way of beir4 in the world and one's relationship with the physical

and social world. Culture includes such phenomena as time orientation;

the types of stimuli that elicit appropriate emotional and behavioral

responses; the purpose and meaning of interpersonal j.nteraction, work,
/

and play; the philosophical basis for the culture, e.g., indigenous

pre-Columbian philosophy; and values concerning every aspect of social

and economic life. The psychological test represents one cultural mode

which is then imposed upon persons of another cultural mode, and the

psychological profile that results is distorted at best.

One of the clearest theories regarding those psychological factors

that constitute cultural differences for Hispanics is the theory of

Ramirez and Castaneda (1974) who conceptualize cultural differences for

Hispanics as being a matter of cognitive styles with the "field sensitive"

cognitive style emphasizing feelings, collectivism, and personal
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relationships and the "field independent" cognitive style emphasizing

analytical thought, individualism and competition. The theory of Ramirez

and Castaneda encompasses four broad areas of behavior related to learning

and motivational styles and human-relational and communication styles.

Ramirez and Castaneda indicate that Mexican-American children are generally

_field sensitive-and demonstrate different behaviors and preferences than

do field independent children who are generally Black and white. For

example, field sensitive children prefer working together to achieve a

common goal, seek rewards which strengthen relationships with authority

figures, and prefer a curriculum that requires working on concepts frum

the whole to the specific, whereas field independent children prefer

working alone, seek nonsocial rewards, and prefer a curriculum which

stresses working from specific concepts to the whole. The work of

Ramirez and Castaneda clearly demonstrates that cultural differences

result in differences in psychological factors such as attitudes, values,

and perceptual modes. Differences in cognitive style may very well be

one psycho-cultural factor that also accounts for poor scores in the

psychological testing of incarcerated Hispanics.

Research which is not sensitive to the actual cultural differences of

Hispanics often proves to be detrimental to the image of this ethnical

group. And any research that may emerge in the future around the issue of

psychological testing of incarcerated Hispanics must be sensitive to the

historical plight of the Hispanic as an oppressed minority or the resulting

information will have the same effects on other traditional studies, that

is, the stereotypes will be supported. The process of traditional



research exhibits the following patterns:

a) social problem regarding Hispanics:

b) initiation of research by agency orrstitution is the

area;

c) collection of the data and statistical analysis;

d) the interpretation of the statistics that indicate that
the Hispanic is low in every aspect of socio-economic life;

e) the implication from the data and the interpetation that the

Hispanic is inferior;

f) the attempt to change the inferiority of the individual;

g) continued social and educational problems due to the groups'

innate inferiority.

It is just this type of research which could easily develop around

the issues of psychological testing of incarcerated tlispanics. For

example, it would be relatively easy to demonstrate that low test scores

correlate positively with poor performance in same area, e.g., academic

achievement. Such studies would fail to question the validity of the tests

and the institutional practices that reinforce failure. Awareness of the

potential pitfalls of research are important to avoid the use of such

research in policy development and implementation.

In conclusion, the commonly used psychological tests based on

theoretical models, primarily the medical model, that emphasize the

personality or intellectual deficiencies of imdividuals are minimally

helpful in determining the socio-psychological needs and 4pabilities

incarcerated Hispanics. Rather, tests are needed that are based on

theories that encompass a model of the healthy, functioning person. Present

tests ask what is the subject's deficiency and how can he/she be categorized.

Tests are needed that ask how is this person functioning and how can he/she

be motivated to function better.
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FOOTNOTE

1. Lecture in Forensic Psychology by Jay Ziskin,
talifornia School of Professional Psychology,
topic was presented by HDr. Ziskin and may not

personal view.

7

7 7

J.D., Ph.D.,
Spring, 1977. This
necessarily be his
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CONCLUSIONS

The following are Conclusions as derived froth the discussion of the

psychological testing of incarcerated Hispanics:'

A. Testing Conditions

1. Translating assistance is not available during testing.

2. Inmates and wards are uninformed about the implications -of the

tests.

3. Inmates and wards are not experienced in pencil-paper tests.

4. Testing leads 'to poor programming for Hispanics.

5. Many psychologists are insensitive to Hispanic experience,

affective and cognitive styles, and culuiral differences.

B. Test Re'sults

1. Psychological tests are invalid for Hispanics because they are
culturally biased and are st,ndardized on a white middle class

population.

A disproportionate number oE Hispanics score in the psychotic

ranges of personality testS1.

intelligence tests render gross misrepresentations of the' innate

ability of Hispanics.

. Intelligence tests are achievement tests regarding cultural

conformity and consensual cultural knowledge.

/ S. The mere translations of psychological tests does not render

them valid for Hispanic populations because they are not
standardized.

6. The ethnicity of the examiner has a marked effect on the test

results.

The excessive availability of psychological records to jailhouse

personnel is unethical and unjust.

8. rhe ethical code for professional psychologists is not enforced

regarding the confidentiality of test results.
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9. Inmates and wards are not given test results, diagnoses, or
rationale for treatment.

'4!

10. Inmates and wards do not have access to their psychological
files.

C. Needs

1. There is a need to protect the rights of inmates who are removed
from the general population due to a diagnosis ofmental retarda-
tion and who are placed in special treatment units.

2. There is a need for innovative research that does not support
stereotypes and that documents the invalidity of psychological
testing for Hispanics and incarcerated Hispanics.

3. There is a need for the development of relevant personality and
intelligence tests for Hispanics.

4. There is a need for legislation and policy development regarding
the psychological testing.of Hispanics in general and the
psychological testing of incarcerated Hispanics in particular.
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RECQWENDATIONS

A. Testing Conditions

1. The Dept. of Corrections should develop policy in the following ,

areas:

'a) Inmates and wards should be informed about the nature, uses,
and implications of the tests they are administered.

b) Spanish-speuing examiners or translators should be available
during testing procedures.

----6)---A1ternative methods for determining program needs for
Hispanics should be developed.

d) Psychologists working in the correctional field should be
given training regarding Hispanic affective and cognitive
styles, cultural differences, nee2-, and the like.

2. The Dept. of Education should develop policy regarding the
education of psychology graduate students-around the issues of
Hispanics especially in those states with large Hispanic popula-

- tions.

B. Test Results

1. The National Institute of Mental Health should develop valid

psychological tests for Hispanics.

. The Dept. of Justice should validate psychological tests for
incarcerated Hispanics.

3. The-National Institute of Mental Health and the'Dept. of Justice
should provide funds to produce hard data regarding the effective-

ness of current psychological testing for Hispanics and

intarcerated Hispanics.

4. The National Institute of Mental_1ea1th and the Dept. of Education

and the_Dept.-of Corrections should formally recognize the
current psychological testing is invalid for Hispanics.

S. The National Institute of Mental Health and the Dept. of Education
should recognize that tne mere translation of psychologicests
does not render them valid for Hispanic populations because they-

are not standardized.
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6. The National Institute of Mental Health and the Dept. of Justice
should locate funds for scholarships to support bilingual
Hispanic graduate students who should be persons who have--
demonstrated rapport with offenders and who are community
oriented.

7. The Dept. of,Corrections should follow its own guidelines for
the number of psychologists it needs and should fill these
positions with bilingual Hispanic psychologists.

8. The Dept. pf Corrections should uphold professional standards
and enforce the code of ethics for psychologists regarding the
confidentiality of test results.

9. The Dept. of Corrections should make test results, diagnoses,
and rationale for treatment available to inmates and wards and
this should be done through the imdividual psychologist serving
the inmates and wards. In the case of juveniles, this information
should-be-made-available to the youth's family or family represen-
tative.

10. Thi Dept. of Corrections should make psychological files
accessible to inmates 'rid wards during the entire incarceration
period.

C. Needs

The Dept. of Corrections should not remove inmates with a diagnosis
of mental retardation from the general population without the
consent of the inmate and the consent of the inmates' family even
in the case of adults. In those cases where the family cannot be
contacted or involved the courts should appoint a person to act
in their behalf.

2; Congress should pass laws regarding the psychological testing of
Hispanies in general and the psychological testing of incarcerated
Hispanics in particular.

3. Each state should pass laws regarding the psychological testing
of Hispanics in general and the psychological testing of
incarcerated Hispanics in part_Lcular.

4. The National Hispanic Conference on Law Enforcement and Criminal
Justice should organize a national multi-disciplinary task force
among the tasks of which would be the following:

a) Locate funding to maintain itself.

b) Study existing laws that may reate to the rights of inmates
as they relate to the problems of psychological testing,

8 4
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Keep abreast of the legal test e!..ases regarding psycho-
logical testing as they are beiAg litigated.

d) Mhintain communication with the various departments and
agencies regarding the recommendations of the Conference.

e) Introduce legislation or legal test cases as the hard data

is produced.

f) Impact the departments and agencies regarding policy
development as hard data (see below) and laws are developed.

g) Form coalitions with otherethnic minorities wherever
feasible and expedient.

h) Recruit the interest, expertise, and lobbying powers of other
organizations and persons.

Identify and recruit Hispanic psychologists and develop
the psychology task force among the tasks of which would be

the following:

i) Identify and recruit Hispanic psychologist to carry out
ea' the tsychoioy tact, fnrrA

ii) Develop a literature review regarding psychological
testing of Hispanics, including incarcerated Hispanics.

iii) Produce and publish hard data regarding the psychological
testing of Hispanics, including incarcerated Hispanics.

iv) Development new assessment methods including testing and

alternative methods for assessing intellectual and
emotional functioning.

v) Maintain communication with the National Task Force.

S. The National Institute of Mental Health and the Dept. of Justice

should fund the national multi-disciplinary task force described

above.
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CT. Joan Wore, Professor of Sociology, University of Wisconsin,

Research Associate, Chicano Pinto Research Pro:iect, Los Angeles, Cali-

fornia, and author of HCMEBOYS, a study of Chicano young gangs, drugs

and prison, recently stated:

The only hope for Chicano Pintos.(those men and women

4ho have served time in adult or youth authority facil-

ities) for an education which can help them escape

the criminal-poverty syndrome, is when they are con-

fined in prison.

-0-

At a conference of inmate pre-release directors convened by the De-

partment of Correctional Services in Albany, New York,'in May, 1980, in-

mate program leaders warned:

Bilingual programming is an essential-requireMent

for non-English_speaking-inMates, so they can be pre-

_pared-for release. That programming has to start

the first day they begin serving a state sentence.

And by bilingual programming we don't only mean edu-

cational programs, but also drug and alcoholic coun-

seling, help with religious and family problems, peer

counseling by other inmates and psychiatric counsel-

ing in Spanish.

-0-

The case for Bilingual Prisons, in states now housing large numbers

of Hispanic OT non-English speaking inmates is picking up momentum.

Despite recent diatribes by misinformed politicians anctmisguided edu-

cators, against bilingual instruction in public schools, the problem of

dealing with Hispanics in correctional settings has_ readhed a point where

prison administrators must respond to needs which are particular to this

growing inmate constituency,.
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F.

The Hispanic inmate today represents a relatively new inmate cate-
,

gorr_in_the_population, especially in states or municipalities which

have only recently experienced significant migrations of Hispanics from

other states or fram abroad. A number of these inmates are recent mi-

grants to this country (legal or illegal) who find some prison programs

closed to them to a degree much more pronounced than English speaking

Chicano or Neorican (from New York City) inmates.

The case for the Bilingual Prison parallels the Case for the Bi-

lingual City. New York City, for instance, is now the fifth largest

Spanish speaking metropolis in the world. Everywhere efforts are being

made to make life easier for spanish-ancestry citizens by the implemen-

tation of a sophisticated hilingnal rnmmunications syst.'m which daily

reaches into more and more aspects of cosmopolitan living. This so-

phistication extends to brokerage houses, banks, department stores, mass

transit systems, public and private schools, entertainment, etc. Miami,

with its huge Cuban influx since the Castro takeover, has become the

largest Spanish speaking city in the South. Some contend that if it had

not been for the Cubans, Miami may today have slipped into a second'class

city because it was in bad need of an economic blood infusion after

tourism had peaked in the late fifties.

PRISON COMMUNITY

Since the correctional facility is, itself, a 1'small city4he same

needs which must be met in the metropolis must also be provided in the

cellblock. A great urgency exists to expand and diversify the range and

SJ
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quality of services offered inmates mho cannot comprehend English -- be

they Spanish speaking Hispanics, or French speaking Haitians. These

services.go beyond education and counseling and affect such daily pre-

requisites as religious services, medical and:psychiatric care, record-

keeping, disciplinary hearings, family visits, commissary purchases,

recreation, and a host of other essential housekeeping services.

Servicing this growing population is not only a state prison or

Federal prison system problem -- it is one being faced by smaller

correctional and detention systems throughout the entire American

correcrional spectrum. The emerging problems in the cellblock reflect

similar pressures already being made on:the other agencies which com-

prise the criminal justice system -- problems aggravated because of the

shortage of bilingual personnel and intelligible paperwork which can

assist the defendant (or victin) enmeshed in the complicated judicial

system.

t,
But prison managers have additional burdens -- usually their facil-

ities are located in remote rural areas where it is almost impossible

to recruit professional or
paraprofessional Hispanics willing to work in

their facilities. Being the last link in the criminal justice chain, the

range of services they must render are far more diverse than the other

agencies -- they must house, clothe, educate, counsel, medicate and feed

these wards of the state.

POPULATION INCREASES

i recent survey of 233 correctional facilities in the U.S. and

Puerto Rico revealed that 19.5% of the total male inmate population is

93
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Hispanic with Puerto Ricans accounting for 15.8 percent of the total

(Lawrence et al.). According to the survey the largest concentration

of Hispanics are found, predictably, in Puerto Rico (100 percent, Cali-

fornia (20.5 percent, and the Eastern states (5.9 percent).

The number of prisoners detained by Federal and state authorities

in 1979, serving sentences on felony Charges, reached a record high,for

the fifth consecutive year a boost of 2.3 percent over 1978 for a total

of 314,083. Of that number, approximately 11.6 percent are believed to be

'Hispanid -- a total of 35,175. This is a figure larger than the total

number of all inmates in any one state (or the Federal Bureau of Prisons)

and, in a sense, constitutes "a system within a system."

This figure, too, does not include the huge number of Hispanic

inmates who may be confined in county workhouses, municipal jails or

precincts who may be waiting short sentences or already serving them

in county penitentiary systems. (In New York City there are presently

about 7,100'inmates of which about 2,000 are Hispanic. Ill other major

county jails, such as Westchester, Erie, Mbnroe, Suffolk and Nassau,

sizable nUMbers of Hispanics are also incArcerated.)

REVOLVING DOOR

These figures, too, do not include the large number of Hispanics

who may enter in and leave correctional facilities at any one time in

the year. For instance, in New York City, about 260,000 people are

arrested yearly. Of that number approximately 65,000 are detained after

arraignment in the Criminal Court. Of this number approximately 28.5

percent,are Hispanics or approximately 18,525 men and women. Some comparable
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figures can be compiled for the detention facilities in our major bilin-

gual cities such as Miami, San Antonio, Los Angeles, Chicago, Dallas,

Houston and Philadelphia.

Equally disturbing to pendlogists and criminologists is tne fact

that whereas the rate of growth in the national prison population slowed

down in 1979, the percentage increase for Hispanic inmates over previous

years continued to be high. In New York the number of Hispanics sent to

state prisons has increased at twice the percentage figure for all inmates

in the past five years. New York now has 4,070 Puerto Rican inmates.1

That figure does not include the large number of South and Central

Americans or Hispanics who may not have Hispanic surnames aq4 are lost

in the camputer readouts as "white" or "black" inmates.

Logically, states with the largest number of Hispanic inmates

(either in state prisons or local jails) are also the states with the

largest Hispanic populations -- Texas, California, Florida and New York.

The Bureau of Prisons, because of the enormous number of alien detainees

and Hispanics serving long sentences on serious drug charges, has an

unusually large number of Hispanic inmates distributed throughout its

vast national system. Though prisoners under Federal jurisdiction in

1979 decreased to a figure of 26,233, almost 12% from 1978, the percent-

.

age drop in Hispanics housed in Federal facilities was not as dramatic.
2

STATISTICAL PROBLEMS

An agonizing problem continues to be the accurate compilation of

the actual number of Hispanics being processed through the criminal jus-

tice system and expected to serve terms in sentenced facilities. A, more

9 5
92



accurate rendering of these statistics, not only in term of numbers, but

in educational, medical and other determinants, is important to program-

mers who must budget for programs which will prove beneficial to non-

English speaking immates, their families and the community to which they

will eventually return. Despite recent attempts by correctional systems'

(through computerized recordkeeping, OBSCIS, etc,) to improve classifica-

tion and identification procedures, much progress still remains. Correc-

tional expaerts will continue to seek a workable formula for some time

to come which will help them identify these individuals from the time

they are arrested to the dav they walk out the front gate of a state

prison. This identification and tracking process is all'the more im-

portant in our major urban areas where recent migrations of large num-

bers of Hispanic ancestry peoples has impacted severely on punicipali-

ties an heir social service agencies' ability to provide adequate

bilingUal services to non-English speaking Hispanic aliens or natural-

ized citizens.

In New York City, as in Los Angeles or Houston, traditionally the

first stop for many migrants from our sister republics to the South,

the Hispanic population has grown considerably in the past two decades.

There are now over 2.3 million Hispanics in the greater New York City

metropolitan area and a correspondingly similar number in the San Diego-

to-Los Angeles megalopolis area. This population, too, contains an

unusually large,number of Hispanics under 21 years of age.

These are teenagers who constitute an unusually large percentage of
4

the adolescent probation and detention caseload in those areas. The



increase among Hispanic adolescent offenders has been particularly dis-

turbing to law enforcement officials and exceeds the proportional in-

crease in the city's overall Hispanic population. These are youths who,

after a number of run-ins with the law, eventually land in the adult

auth , es serving long sentences on serious felonies.

BILINGUAL PRISON?

Naturally this influx of'Hispanics -- adolescents and adults -- has

severely strained the resources of correctional systems. Even in larger

systems with more funds ancl, perhaps, a more favorably disposed legisla-

ture, it has been difficult to obtain enough dollars to recruit, train

and retain bilingual non-Hispanic personnel or Hispanic professionals

ing to work in large prisons in custodial, program or administrative

roles.

In more conservation states (or counties) prison administrators

have been reluctant to add "foreigners",to their staff who may "talk a

language only they and the inmates will understand." Some conservatives/

see these new employees as empathizing too much with inmates, and perhaps

not being as responsive to the system "or the rest of the staff." Luckily

_these misconceptions and prejudices are begiming tO fade out as more

1

modern management techniques and personnel policies are being pursued by

correctional administrators fearful of Federal condemnation for failure

to pursue acceptable affirmative action policies. Nonetheless, in remote

maximum security prisons (even in the so-called liberal states) local

hostilities still exist which make it difficult for Hispanic professionals

to reloCate or find congenial Working conditions.



The language factor is not the only issue under study in evaluating

the case for the Bilingual Prison. The majority of Hispanics arrested

today are young, usually speak adequate English, and have_a comfortade

acquaintaince with the "establishment." Mhny of these offenders, f-am

early years, have acquired an ingrained hostility towards the crimilal

justice system and are street-wise in the, ways of criminal behavior. A

significant proportion are from broken homes or from single parent

families or from families where both parents must work and are unable-

to provide adequate Rarental supervision. A disturbing number are

"state raised-children" who have graduated from the petty 'annoyances

of roster lymes, to reformatories snd on to "the Big House."

( Raised in *English speak'ng setting, these ycl.,ng men and women are

language handicapiped in that their ability to write and speak English

well is far belowacceptable standards. Those that do speak spanish

usually speak a slangy veision commonly referred to as "spanglish," a

bastard mixture of Spanish and English. Their ability to read and write

Spanish iS far worse than their English.

Another obstacle, less visible to those who have not had ,ufficient

exchange with Hislianics, is the inability af some HisPanic "to under-

stand what is hap

Hispanics who may

U.S. criminal jus

ening to them." This is a common denominator among

r
e recent migrants who are often very confused with tbe

ice system as well as the americap way of doing things.

Mhny of these inmates may not know about social security, hud to operCa

bank account or haw to do many of the simple things average citizens take

for granted. Basic adult education and survival skill: training is
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mandated when compiling the U.,* of programs through which these individ-

uals will be proce5sed during their period of confinement. The majority

of these individuals are frca South America, Mexico or the Dominican

Republic. Mbst were arrested on a variety of charges related to drug

smuggling and distribution. It also4ncludes a small number of women,

'often domestics or farm girls who have been recruited as couriers between

major drug distributors.

1

;

INMATE PROFILES

There d*five basic types of Hispanic inmates, they are easily

identifiable but may require a slightly different programmatic approach.

they are:

1. The recent migrant or illegal alien, who is usually detained on

Federal warrants on drug charges- This group could also include a

small number of well educated (.,:nd well heeled) persons caught in

narcotics trafficking. Thereis also a smaller group who may be

itinerant pushers or couriers who, while overstaying their welcome

in this country as tourists or students:, have engaged in criminal
_-

activity.

2. The jibaro or peon personality, who is usually from a rural

South American background, and is arrested for crimes of passion,

intemperanCe,Tublic nuisance, or he just may have been an unfor-

tunate whO ran into-insensitive police officials, who "socked" it to

him on. a Charge which Would have been erased off the bcAs had it

been someone'else. (The term 5iliaro is used not to deprecate these

individuals but rather to identify a simplistic peasant mentality

which occassionallyleads some innocents int6 trouble in an alien

society.) Sometimes-the libarO-IS-an-older person, with little

language agility who may have conceivably lived in this country for

many years, but-because he stays Close to his own barrio and

Acquaintances, has not bothered to learn this-nation's tongue or

idiosyncratic customs.
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3. The young, first or second genen.tion Hispanic youth, who is

usually arrested for violent crimes, drugs, property theft, etc.,

and has had a recognizable criminal track record.

4. The older (adult) Hispanic, who is quite expert at getting

around the law, who speaks acceptable English and may earn his keep

as a small king pin in a larger drug ring, small rackets, loan

sharking, protection, fencing and burglary.

5. The mentally disturbed or retarded Hispanic who is arrested

for'violent-crimes, fraticide, rape, child molestation, public ex-

posure, etc., and who actually belongs in a mental institution and

requires extensive_psychiatric care. Distressingly,'this individ-

ual may have been recycled through the criminal justice system

several times without receiving proper psychiatric diagnosis or

treatment because of the language barrier. In a maximum security

facility, serving a long.:sentence, this type of inmate becomes a

serious threat to the security and safety of both staff and inmates

and himself may be subjected to several disciplinary measures if

his mental condition is never accurately diagnosed and treated.

(Prison officials often tend to categorize Hispanic mental cases

as "fakers" or "manipulators" trying to "get away with something."

Since few systems have spanish language psychiatrists or mental

health aides or psychologists or clinical psychologists the nature

of this problem is far more severe than readily apparent on the

surface.)

PROGRAWING OBJECTIVES

Such a mixture of poor-english speaking Hispanic inmates poses prob-

lems for correctional administrators and programmers, of which language

is only a small part of the overall scenario. Aside from the language

issues a more intimate and less obvious requirement is that of providing

an "Hispanic" presence in the facility, that is, a climate created either

by.people or resources which is sufficiently congenial to establish a bet-

ter rapport between these inmates and the rest of the staff.
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Mucation is a prime concern. The need exists inmany large and

medium size facilities for a range of courses tailored for Hispanic

or non-English speaking inmates. These include: (1) English-as-a-

second-language; (2) Basic Adult Education; (3) High School Equivalency

(in English and/or Spanish): (4) Vbcational classes in Spanish; (S)

College level (first or second year) courses in Spanish; (6) Corres-

pon0Pnce courses in SpaniSh; and (7) Spanish-as-a-second-language for

Hispanics who may not speak or write their own language well.

With rare exceptions most large correctional,systems have yet to

devise a package of courses such as those listed above due to the few

-Hispanic or spanish speaking teachers and/or educational counselors on

their staffs. Bilingual classes are still considered a luxury in many

systems and in those systems or facilities where some spanish classes

have been instituted they have been among the first:to be dropped dur-

-.

ing budgetary pullbacks. The larger systems will go,along with this

program "as long as semeone else pays for it -= the Federal government

or the state's eaucational department."

INMATE MILITANCY

Hispanic inmate groups, particularly in Eastern states, aye becom-

ing quite vocal in their request for adequate programming and staffing

patterns. They complain that too often they are just thrown haphazard-

ly into programs with other inmates, given inadequate counseling and

orientation and, instead, assigned to the most unattractive and lowest

paying positions in the prison work crews. Generally, prison officials
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categorize Hispanics as those "with a language problem which may be easily

satisfied with an elementary course of English-as-a-second-language.

Nbst systems have been reluctant to utilize Hispanic inmates who

may be competent enough to serve as teachers, counselors or in a variety

of jobs where they could provide essential services to other Hispanics.

Even in the schools, teachers have been hesitant to use Hispanic teach-

ing aides to help supplement their course activity and unburden them

from time consming chores.

The second most common course which may be offere are those which

have ajlistorical,95;Ameural base and are simila in structure to Black

Studies p . This pattern of selection papillels that of many

community colleges and universities in large Hispanic populated arc.-as

who consider that a cultural awareness program is sufficient to meet the

accreditation requirements for courses to be given Hispanic students.

Private and public agencies requesting funds for Hispanic programs

use the large number of Spanish surnamed prisoners as their rationale

for establishing suctA programs. However, these agencies fail to consider

issues which go beyond language proficiency and cultural determinants.

They fail to realize many Hispanics do speak English and that a signifi-

cant number may not be particularly interested in a cultural or historical

program to increase "their ethnic awareness." Inmate groups continue to

advocate that even though cultural programs have theit place, they are

more concerned with training programs which may give them a vocational

skill with which to earn a living when released. This is especially true

S'J
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with immates serving shorter terms who may not be around long enough to

earn a college degree in the liberal arts.

As mentioned previously, there are illiterates in the population as

well as more educated individuals. There are Hispanic inmates who may

have been arrested on the streets after they already had a high school

diploma and may have even attended a community college or acquired a

marketable skill. Therefore, it is a prime concern of prison classifi-

cation personnel to correctly identify these divergent subgroups and

offer them the'types of tailored programs best suited to each individ-

ual's basic needs -- this concern is universal, whether the inmate is

a Black, Brown, or White resident.

NON-PROGRAMMING SERVICES

Bilingualism and the need to provide positive communications link-

age in prisons goes beyond counseling and educational programs. In a

recent letter to Commdssioner Thomas A. Coughlin (of the NYS Department

of Correctional Services) an inmate wrote, on behalf of the Hispanic in-

mate organization:

Our organization is charged with seeking
avenues which will benefit our particular
populace. It's also our duty to be aware
of problems which confront the Hispanic
population and to seek progressive, and
realistic solutions which work within the
criterion of this facility's administra-
tion and the Hispanic population.

The sfortcdming of not having a bilingual
person in the Temporary Release Committee
(which decides whether an inmate may be
able to leave prison temporarily on a fur-
lough) displays a lack of concern for the
Hispanic population. Such discrimination

1
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tends to result in unequal treatment for the
intended beneficiaries,of this committee or
activity causing a'-great deal of frustration
and tension among the Hispanic population.

Therefore, the Hispanic population feels
that the most important part of a bilingual
person help is not his presence or availa-
bility sitting on this committee, but the
opportunity to consult with an Hispanic bi-
lingual person in his awn language or at
least a person with whom he can communicate
with good common sense and experience who
can, in a straight-forward and competent
manner set forth the inmate's claim in un-
derstandable fashion.

The Hispanic population is further faced
with discrimination when called to be inter-
viewed by the TRC. Insult is added to in-
jury in that the TRC contains no bilingual
person with whom the Hispanic inmate can
communicate to express his reason and,desire
as to why he should be permitted to go on
temporary leave. The inmate is also unable
to comprehend or answer the questior put
to him and, as a result, he may be denied
eligibility.

The disappointed inmate turns to his
correctional counselor, who, not speaking
English, refers him to the Hispanic inmate
group. The inmate organization has even
volunteered to translate the forms used by
the TRC into spanish so inmates may know
what they are putting down on the applica=
tions before they are forwarded.

In other words, the problem, simply stated, is that there are no His-

panic or Spanish speaking persons on the TRC at the Fishkill Correctional

Facility (Beacon, New York) with whom an Hispanic inmate can communicate.

The paperwork and forms are not in Spanish. Errors crop up. This problem

is not unique to Fishkill. Other facilities lack Hi3panic or Spanish-

speaking personnel in key assignments and committees who could be so in-

strumental in governing the quality of the daily lives of inmates, inmate

1
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grievances, adjustment committee, superintendents' proceedings, work and

classification committees, etc.

In June, inmates at the Clinton Correctional Facility, complained

to this writer, that rules and regulatiOns in the psychiatric.unit were

not printed or posted in Spanish. This caused severe communication

gaps between inmates and staff, especially sick patients who may be under

heavy sedation. These mdsunderstandings usually resultin disciplinary

actions against the inmates who may have committed no infractions.

Clinton (at Dannemora) presently houses over 400 Hispanic inmates.

The institution has only one (non-Hispanic) spanish teacher; one His-.

panic counselor and five Hispanic correctional officers -- out of a

staff complement of almost 1200 employees. This lack of non-custodial

Hispanics is especially felt in the medical and psychiatric units where

doctors and nurses mvt contend with a large number of sick and dis-

turbed Hispanic patients. To offset this the institution employs some

Hispanic peer counselors. However, the interference of the peer counselor

is unwelcome in confrontations between officers and inmates.

The lack of prominently displayed bilingual rules and regulations

is especially troublesome in visiting rooms where periodic misunder-

,

standings occur between inmates, their famiry visitors, and security

personnel assigned to these areas. Too often a mother or father or other

relative makes a long trip to a remote prison only to find that they

cannot visit the inmate because of some oversight which occurred in

filling out forms -- either on the part of the visitor, the inmate, or

the administration. Unfortunately, staff members prefer to say "no",
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rather than extend themselves sufficiently to rectify a situation which

is not critical to the proper functioning of institutional security and

administrative practices. These situations (often looked upon by His-

panic prisoners as a sign of disrespect for their loved ones by the

staff members) leaves deeply etched scars which later can contribute to

tensions in the cellblocks or prison yards. Lamentably, these are

situations brought about because of language difficulties and the

failure of the institution-to make available easily understandable in-

structions.

RELIGIOUS SERVICES

Of importance, too, is the requirement for Spanish speaking priests

and ministers to tend to the religious needs of Hispanic inmates. In

New York State several prison Chaplains (bath full and part time) are

-Hispanic or speak fluent Spanish. The New York Bible Society pioneered

in bringing volunteer and paid clergy to tend to the religious and family

needs of Hispanic inmates. Unfortunately, too many states have left the

naming of prison chaplains to political clubs, which makes it difficult

for some denominations, especially the Pentacostal churches, to get their

ministers into the prisons.

In New York State a family visiting program was implementeclthree

years ago which permits families to remain overnight (in a trailer) with

an inmate. This program is strictly monitored by the religious staff and

'has been exceptionally successful. The chaplains visit the families and

veilly the-legality of the Marriage before approving visits. Spanish,

speaking chaplains assist in this important program.
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These Hispanic clergy are also assigned to the Department's

Community Chaplain program, where they perform social service counseling,

and do the leg work for institutional chaplains and counselors who are

trying to resolve family problems. Their language proficiency is essen-

tial in resolving issues which can severely impact on an inmate's

program while he is confined or on his chances for early release either

on parole or under a variety of alternative-to incarceration programs,

such as work-study release programs.

CONCLUSION

There is ample evidence that the Bilingual Prison may be a fixture

in the American Correctional Scenario in the future, especially in areas

where a substantial number of Hispanic inmates have been remanded to

correctional authorities for prolonged confinement. But the Bilingual

Prison is like any other major breakthrough in modern corrections or

penal reform, that is, it must reflect the changing needs of the inmate

population, society's insistence for a more productive correctional sys-

tem, and law enforcement's concern that discharged inmates will not con-

tinue to threaten society (or themselves).

At present the concern is with Hispanics. However, with the large

migration of peoples from other countries, speaking other languages, it

is conceivable that in the 21st century the bilingual prison may be

catering to another language group. Today the Bilingual Education Depart-

ment of the New York State Education Department, provides bilingual in-

struction in sixteen languages throughout the state. Of course, we

don't anticipate ever having to face that large a number of people in

prison with so many divergent tongues.
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But just is the commercial and business world in our major metro-

politan areas is taking on a bilingual profile, so should correctional

systems keep pace in their personnel and programmatic decisions.

The best way to rehabilitate or resocialize the Hispanic inmate_ is

to improve,all educational and cOunseling programs for all inmates. The

best way to address the needs of Hispanic inmates during the institutional

day is to improve the services provided to all inmates. There should

be a change of attitude among prison administrators, teachers, social

workers, custodial personnel and others who come into contact daily with

inmates as to their responsibility and their commitment to this serious

communications challenge. We are all aware that rehabilitation still

takes a back seat to other "priorities" in prisons. We all know there

are not enough professionally trained people in corrections to handle

the mammoth job of teaching and counseling all inmates.

Former Commissioner of Corrections for New York City Benjamin J.

Mhlcolm (and now. Vice Chairman U.S. Parole Commission) summed it up

when he said in T973:

Though we need to recruit and retain a sig-
nificantly larger group of Hispanic profes-
sionals and eustodial personnel in the years
to came, we cannot do so without the assis-
tance of the Hispanic community in general
whose confidence, support and enthusiasm are
important if we are to humanize the correc-
tional system and make it produce for each
and every citizen in our country.

Submitted by
Agenor L. Castro
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FOOTNOTES

Footnote 1: NYS DOCS Research bivision, March 30, 1980.

Footnote 2: The Federal general population decrease is due to the
,fact that in redent months the.U.S. government is
"selectively prosecuting major cases" and relegating
other, less serious cases to state authorities.
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Appendix A: Recommendations

The following are some recommendations to be considered individually

or collectively in humanizing'the correctional envirqpment in respect

to Hispanic-inmate and staffing needs:

Recommendation #1 - Educational Programs ,

A. Each state should hire a bilingual educational coordinator, to

'work out of the system's central office, coordinating the activities of

the bilingual educational staff throughout the state. That individual

should also work on curriculum'development and periodically monitor and

evaluate the quality and quantity of bilingual instruction given through-

out the systeM.

B. A vsried educational package should be offered in institutions

where a significant number of Hispanics are confined or where a large

portion of that number are English handicapped. The emphasis should *not

be just on more classes or instructors but better trained bilingual teach-

ers and better and more ample bilingual teaching Materials, both printed

and audiovisual.*

The New York State Senate (& Assembly) passed a bill on March 20,
1980, amending the Correction Law to read as follows: "Bilingual

*Id bicultural academic instruction required. In every facility,
all academic programs and courses for inmates with limited-English
speaking ability should be delivered in the dominant language of
the inmates in addition to English, when such facility has an inmate
population of 300 or more and in which 10% of the population comes
from a single cultural and language group and has limited English-
speaking abilities." (The Bill--S. 8386--was vetoed by Gov: Hugh
Carey but will be reintroduced in the next legislative term. It was

spearheaded by the seven members of the New York State legislature:
Assemblymen Nbntano, Serrano, Nine, Robles and Del Toro and Senators
Ruiz and Mendez.)
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C. Funds should be provided to alien inmates to pursue post high

school educational programs similar to those offered other inmates who

may be able to avail themselves of TAP, VA or other funding sources.

Recommendation 42 - Personnel

A. Affirmative Action and Equal EmployMent Opportunity policies

must be rigidly pursued which will result in the hiring of more Hispanic

or Spanish speaking personnel.

B. Hispanic custodial personnel should be assigned to posts and

given hourly schedufes which will permit them maximum contact with His-

panic inmates.

C. Spanish speaking personnel should be offered promotional oppor-

tunities (similar to other employees) and, where practical, permanent

Civil Servio.! Status.**

D. Spanish speaking personnel should be encouraged to relocate to

rural areaswhere large Lcilities are located. Where necessary assis-

tance should be rendered in housing, educational assistance for children

and community acceptance. For those preferring to commute long dis-

tances, consideration should be given for transportation subsidies and

convenient work schedules. -

** Too often the majority of Hispanic civilian personnel are hired on
Federal grants and/or on provisional basis and are the first to be
dropped when that funding source ends. Wherever feasible, systems
should try to keep these people by transferring these jobs to state
or municipally funded budgetary items.

4
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E. Personnel should work closely with Civil Service, Budget, the

Unions and other concerned agencies to evaluate current Civil Service

examination and, recruiting procedures. All job titles should be period-

icaliy screened to ascertain whether or not they qualify for Spanish

speaking parenthetics. This also applies to higher level positions.

Recommendation #3 - Staff Training

A. Programs should be established to indoctrinate non-Hispanic

or non-Spanish speaking staff regarding Hispanic cultural, language and

ethnicity. Occasional visits to urban areas br meetings with other

criminal justice professionals who deal primarily with Hispanic offend-

ers would be helpful.

B. Spanish-as-a-second-language courses should be offered staff

by institutions, or at local high schools and community colleges with

the state or municipality picking up the tuition costs.

C. In-service training courses as well as entry level courses

for new custodial recruits should include topics on Hispanic issues and

Hispanic jnmates. If possible an Hispanic staff member should be

assgned to the training complex:

D. Outsiders, either from schools or related agencies should be

periodically invited to lecture staff on current Hispanic topics which

may impact on institutional relations between staff and inmates.
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Recommendation #4 Discriminatory Practices (Staff)

A. Commissioners should closely monitor and take personal

responsibility for situations in which discriminatory practices are

alleged by minority staff members.

B. Internal disciplinary medianisms, in conjunction with local

Civil Service and Labor Relation policies, should be enforced to en-

sure compliance.

C. An internal grievance procedure should be utilized -- at the

institutionar,--regianalor central office levels -- to quickly resolve

allegations of discrimination to the satisfaction of all parties con-

cerned.

Recommendation #5 - Discriminatory Practices (Residents)

A. Every charge of discrimination alledged by inmates against

staff (or other inmates) should be quickly dispensed with and if

allegations are proven stern disciplinary measures taken.

B. A comnittee composed of staff and inmate members should be

established to look into those charges.

C. Complaints brought to the commissioner's office either by

reports or inmate correspondence should be relayed to superintendents

for prompt attention. A report should be demanded from institutions

as to what measures were taken to resolve the charges and what measures

are being considered to insure the practices are not repeated.

Recommendation #6 Internal Communications

A. Rules and regulations should be provided for incoming inmates

in both Spanish and English.

113 1 10



B. Posters and signs should be displayed in visiting rooms in

both languages.

C. Forms, especially those dealing with essential items which

affect inmate programs and disciplinary procedures, should be printed

in both languages so as to reduce misunderstandings or deny inmates due

process.

Recommendation #7 Classification

A. Testing procedures and examinations given inmates, upon enter-

ing the system, should be conducted in Spanish and English.

B. The Reception & Orientation division (or similar function)

in a system should have spanish speaking testers and evaluators who

will sit in classification committees determining future inmate

assignments.

C. Each school facility should implement an effective testing and

evaluation component to correctly identify the educational needs of

spanish speaking inmates so they will not be unnecessarily denied

educational opportunities-

D. Efforts should be made to route as many Hispanic inmates to a

particular institution who have common educational or programmatic

tzi

needs.

E. Attempts should be made to avoid sending Hispanic inmates to

facilities where it is known Hispanic or Spanish speaking personnel

are difficult to hire or retain.



Recommendation #8 Therapeutic Programs

A. Bilingual group counseling sessions should be provided for

persistent drug and alcoholic abusers,

B. Group sessions s,..ould be made available to handle personal,

family, medical or related problems either with staff personnel as

advisers, outside volunteers or inmate peer counselors.

C. Space and necessary materials should be provided to insure

the continuity and success of counseling programs.

Recommendation #9 - Religius Services

A. Spanish speaking clergy should be assigned institutions

with large Hispanic populations.

B. In smaller facilities visiting or local clergy should be

hired on a part-time basis to provide religious services in Spanish.

C. A program of community chaplains should be instituted to

support institutional Chaplains providing community-based resolution

of religious, financial or personal problems.

D. Bible Societies and other religious groups should be contacted

who may provide liturgical materials, bibles, biblical teachers, etc.,

at no cost to the institution.

E. Periodic checks should be made of the Hispanic population to

ascertain What religious subgroups may have to be accommodated (Penta-

costal, AsseMbly of God, Seventh Day Adventists, etc.).



F. Ministers, Priests and other religious support personnel should

be considered permanent and important members of the institutional

management team.*

Recommendation #10 - Institutional Menu

A. Institutional menus should on occasion include meals which

contain Hispanic dishes as is now done with Soul Food dishes for

Black inmates in some facilities.

B. Inmates should be permitted to prepare Hispanic dishes for

their own festivals or pay to have them catered from the outside.

Recommendation #11 - Commissary

A. Hispanic foodstuffs and beverages (non-alcoholic) should be

sold in institutional commissaries where the Volume of sales warrants

stocking those items and where distributors may be contacted willing

to make deliveries.

Recommendation #12 - Inamte Cultural Groups

A. Institutional support should be given to the formation of_
Hispanic inmate groups, providing, where feasible, space for them to

meet and incidental supplies.

B. Hispanic groups should be allowed the opportunity to schedule

ethnic festivals (San Juan Bautista Day, Discovery of Puerto Rico,

Juan Marti Day or the more important Mexican religious and historical

holidays).

Tod often chaplains are "taken for granted" and not given more
authority or responsibility for custodial and programmatic
decisions affecting their congregations.
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C. Families and friends should be permitted attendance at these

festivals.

Recomnendation #13 Parole Assistance

A. Institutional parole officers should have a staff aide who

can speak and read Spanish so assistance can be given inmates prepar-

ing for parole board,appearance.

B. A Spanish speaking interpreter should accompany a non-English

speaking inmate who may appear before the parole board.

C. Preliminary interviews should be considered to help insure

that immates' rights are not being violated or that they will be

refused parole because of non-program participation which is not their

fault but rather a reflection of program deficiencies in the institution.

Recommendation #14 - Legal Services

A. Institutions should assign at least one educated bilingual

inmate to the law library who can read, write and interpret legal

papers for Hispanic inmates.

Recommendation #15 - Recreation.& Sports

A. Funds should be provided from the general inmate recreational

treasuries to provide for: occasional screening of Spanish language

movies; purchase of Spanish books, periodicals and newspapers for the

library; incidental expense monies for visiting Hispanic entertainers;

purchase of latin records, 8-tracks or cassettes to be played over the

inmate radio systems and dominos.

B. If the athletic facilities permit, soccer should be an approved

sports activity for Hispanic inmates.



C. For Hispanic females similar purchases of spanish language

books and womens magazines should be allocated.

D. Funds should be available for Hispanic organizations to publish

their own Spanish language inmate periodical, if permitted by depart-

mental regulations.

Recommendation #16 - Pre-Release Programs

A. Pre-release programs should be bilingual in,staff and opera-

tion. The centers shouldcompile lists of Hispanic community organiza-

tions-i-ex-offender programs, hoUsing, training programs, employment

referral services, etc.

B. Peer counselors, who can speak spanish (as in the case with

New York State's Compadre Helper program) should be assigned to the

pre-release unit to help inmates about to be discharged on parole or

transfered to work and study release centers.

Recommendation #17 - Community Relations

A. A spanish-speaking, or Hispanic officials should be assigned

by the correctional department to serve as comnunity liaison, resource

scout and advisor, to the executive staff on Hispanic issues within the

state. Said person should be well known to the Hispanic community and

serve as a buffer between the system's administration and the Hispanic

community.

B. Volunteer services directors should try to recruit Hispanic

volunteers to provide assistance in cultural, rehabilitative and educa-

tional programs in areas where a potential pool of Hispanic volunteer

resides.
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C. Institutional directors should make themselves available

for speaking engagements before local Hispanic community, civic,

religious, fraternal and social groups.

D. Commissioners, and their senior divisional advisershOuId

also make themselves available to statewide Hispanic organizations,

seeking their support and resources to buttress institutional program-

ming objectives. Periodic meetings with community leaders (and

Hispanic legislators) would enable Commissioners to get support on

budgetary requests which may impact on Hispanic inmate programming.
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Hispanics involved in organized criminal activity are having a

tremendous impact upon the entire Criminal Justice System and repre-

sent a real threat to our society. The growing impact of prison

gangs in the community has been the subject of intense discussion in

criminal justice workshops, the intelligence community, and in the

media, particularly gangs such as the Mexican Mafia and Nuestra

Familia.

Law enforcement agencies know iittle about Hispemic Criminal

organizations and have not been able to curb the growing development

of multibillion dollar Hispanic controlled narcotics operations in

Florida, California and other areas of the nation. Contributing

D.Igely to this dilemma is the fact that data concerning Hispanic

offenders is very limited or completely lacking in arrest statis-

tics, court caseloads, juvenile delinquency reports, public surveys

and victimization studies. In the absence of accurate, detailed and

reliable data an Hispanic offenders, it would be logical for crimi-

nal justice agencies to seek out the most qualified personnel to

deal with this dilemma; the Hispanic Criminal Justice Professional;

While the solution to the problem sounds simple, several ob-

stacles exist. The biggest obstacle is the commonly accepted be-

lief that Hispanic representation and bilingual programs for His-

panic offenders in correctional systems are not needed, because His-

panic offenders should learn to speak English if they plan to suc-

ceed in this country. To make matters worse, many correctional and

law enforcement administrators only pay °lip service" to affirmative

action and their affirmative action programs are geared to barely
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comply with Federal statutes, thus contributing more to the shortage

of Hispanic employees.

While the activities of prison gangs, such as the Mexican Mafia

and NUestra Familia, are mostly limited to the geographic locations

of California and several Southwestern states, their influence is

felt throughout the country. Hispanic inmates in the Federal Prison

System and in the Correctional Systems of several Central and East-

ern states are emulating the Mexican mafia. This development can be

trc.ced in part to the communications networks that have been estab-

lished by various activist groups involved in organizing-irunates-, -----

as well as the presence of actual Mexican Mafia members in prison

populations.

Correctional administrators have been reluctant to accept the

presence of articulate Hispanic inmate leaders who operate their

prison rackets from "behind the scenes" through their loyal "lieu-

tenants." They have also been reluctant to accept the fact that

_Hispanic inmates, particularly Hispanic-American inmates, are now

highly politicized and are keenly aware of the political climate in

their home states. The articulate Hispanic inmate leaders are re-

flecting the new awareness of Hispanic leaders in the communities

and are demanding Hispanic representation in the correctional sys-

tems. When they fail to find such representation, their claims of

insensitivity are reinforced, and they carry this message to their

peers. Their beliefs are further reinforced when they transfer

from one correctional facility to another and see the lack of His-

panic professionals throughout the correctional systems; counselors,

1
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teachers, sergeants, lieutenants, captains, deputy superintendents,

superintendents, deputy commissioners, and commissioners are all

lacking. Negative attitudes are easily cultivated whenever groups

of persons feel neglected. Unfortunately, this frequently occurs

with Hispanic inmates. All too often, Hispanic inmates who serve

sentences for victimless crimes come out of prison fully trained and

well conditioned to commit violent crimes. These individuals are

frequently living in our communities as walking time bombs that

could explode at any time

In the absence of peer models for Hispanic inmates to emulate,

some of these inmates frequently attempt to form Hispanic cultural

inmate organizations-or establish ties with outside Hispanic organ-

izations. Traditionally these efforts have been discouraged by cor-

rectional administrators and frequently only minimal efforts have

been made to determine if the organizations are legitimate or if

they might'prove beneficial to the inmates and the institutional re-

socialization program. The administrative hostility towards Hispan-

ic organizations often extends to Hispanic employees. Attempts by

Hispanic employees to form fraternal organizations reportedly have

resulted in reprimands from superiors or harassment in the form of

stricter enforcement of work rules and inflexibility in work sched-

ules. Mhny new Hispanic employees also complain that these tactics

are used to "weed them out" during probationary periods.

There have been complaints from Hispanic employees in various

criminal justice agencies that promotions are based upon possessing

or exhibiting the "proper" attitude. Promotions based upon such
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criteria reportedly have resulted on a frequent basis in the promo:

tion of Hispanic employees with whom other Hispanic employees and

inmates do not relate. Inmates refer tc such employees as "Hispalips

Falsos" of "Engabachados."

When confronted about the lack of Hispanics in decision-making

positions, administrators frequently state that there are simply not

enough qualified Hispanic employees in correctional work. i2 this

is so, then there is no possible excuse for the underutilization of

existing 'Hispanic professionals in the criminal justice system.

It is not uncommon to encounter Hispanic college graduates

working as policemen and correction officers at the entry level.

Hispanics who have graduated with honors from accredited universi-

ties frequently find themselves working under the supervision of

non-Hispanic supervisors with no more than a high school education.

If Hispanic employees are such a rare commodity, then this

type of underutilization represents gross mismanagement and lack of

ensitivity to the needs of the criminal justice system and to the

needs of society.

CCNCLUSION

There is a need for the complete revamping of the existing Civ-
.

il Service laws and criteria for promotion if Hispanics are ever to

contribute fully towards the solution of tfle national menace that

Hispanic organized criminal activity presents. Currently it is the

Hispanics who hold: the key to curbing this criminal activity.
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RECOMMENDATION W1

Since most Criminal Justice Agencifs are structured in the par-

amilitary mode, these agencieS should follow_the example of the mil-

itary.in their staffing: There should be strict adherence to the

ranking and promotion of personnel. Personnel'without college de-

grees should be limited to noncommissioned officer ranks (sergeant).

Administrators and commissioned police and security personnel above

the rank of lieutenant should be required to have at least a bacca-

laureate degree and should be required to participate in a training

program for advanced professional placement such as the Army''s Of-

ficer Candidate School.

Those criminal justice executives and commissionea officers who

currently do not possess the necessary academic credentials should

be given an opportunity to complete the necessary studies within a

specified time frame. The United States Army successfully accom-

nlished this during the early 1950's. Failure to obtain a college

degree within a specified period of time would result in the removal

of such administrators'or executives or a reduction in rank to non-

commissioned officer (sergeant). The implementation of such a plan

would upgrade the level of professionalism and would offer an ave-

nue for the advancement of highly qualified Hispanics who currently

are being severely underutilized in almost all crithinai justice agen-

cies.
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RECCMENDATION #2

A system of ongoing evaluation of personnel should be estab-

lished such as the Army's Officer Evaluation Report. These periodic

evaluations should note progress and growth not only on the job, but

also community involvement, community leadership-and academic accom-

plishments. In this manner, each professional's progress would be

-monitored and professional growth could be nurtured throughout their

career.

RECCMENDATION #3

Criminal Justice Agencies have had relatively little success in

training non-Spanish speaking perSOnnel to speak Spanish. Incentives

are needed to encourage such study. This could be accomplished by

offering extra pay for bilingual proficiency and Conversational Span-

ish courses to personnel with time off from regular duties to attend

such courses.

RECONMENDATION #4

Extra score points ranging from 5 points to 10 points should be

granted in Civil Service Examinations to those individuals with bi-

1.' -skills who have been disqualified by missing the passing

score by just a few points. There is no evidence to indicate that

such individuals could not perform the job after the usual training

sessions or courses.



RECMIENDAT ION #5

Each agency should develop the capability to continually moni-

tor the progress of personnel beginning at the entry level. Fre-

quently personnel are recruited into the system as- high school grad-

uates and on their own initiative complete college educations during

their off-duty hours. Such accomplishments should be noted and ac-

knowledged with a personal letter of congratulations from the com-

missioner in charge of the agency. Such accomplishments should-also

count heavily in granting promotions. If promotions are granted on

the basis of'competitive Civil Service exams, such accomplishments

should be rewarded by granting extra grade points in the exam.

RECUIENDATION #6

Civil Service laws shculd be amended so that college graduates

with baccalaureate degrees who place in the upper ten percent (10%)

of their graduating class are ekempt from taking entry level exami-

nations. Such individuals should be admitted into service in Crim-

inal Justice Agencies solely on the basis of confirmation of out-

standing achievement from the university and an oral interview.

RECCVVENDATION #7

States and localities in which large scale Hispanic criminal or-

ganizations exist,should be offered financial assistance from the

Federal Government in placing undercover Hispanic policemen in deep

cover. These policemen should be placed in the community for several

years in order to penetrate Hispanic Criminal organizations that fre-
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quently resemble extended families.

RECOMMENDATION #8

The Ethnic identity of every offender should be noted on all

documents that are utilized to compile criminal justice statistics.

RECCMMENDATICN #9'

The United States Attorney General should give priority to

cases of racial discrimination against any minority criminal justice

employee and should develop cases of conspiracy to viclate the civil

rights of these employees and vigorously prosecute such cases.

Submitted by
Paul Garcia
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INTRODUCTION AND STATEMENT OF THE PROBLEM

Incarceration costs in this country's prisons and jails,

both in dollar amounts and in wasted human resources, are appallingly

high. This is evident to an even greater degree with ethnic

minorities comprised primarily of Blacks and Hispanics.

Due to a change in public sentiment from an insistance on

rehabilitation to a demand for harsher punitive action and in-

carceration of offenders, there has been a recent surge in prison

populations. Between January 1, 1972, and January 1, 1979, the

nation's prison population soared from 174,500 to 303,000, an in-

crease of 73%. This indicates an increase in the overall rate of

incarceration from 152.8 persons per 100,000 citizens to 192.9 per

100,000 in 1978, while most European countries reflect a consistant

rate of well under 85 persons per 100,000..
12

Bed constructioa costs

are about $70,000 with annual costs ranging about $10,000 per bed.

This indicates a crucial need for alternatives to incarceration and

viable programs and support services to insure a stable and success-

ful re-entry into the community.

Studies nationwide such as the NIC Differential Incarceration

Rate Seminar held in Florida in January 1980 and California's Health

and Welfare Agency Task Force on Incarcerated Minorities established

in June of 1979, point out that there exists a huge proportional

disparity in incarceration rates between the white population and

that of minorities.., and that those numbers are increasing. As

indicated by testimony in California, the public perceives that cul-

tures other than the predominant White middle class are of less
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value. Due to this perception there exists a history of harsh

treatment of people who have been somenow distinct and different,

regardless of whether they were newcomers or natives. Thus,

those who are racially, culturally, and economically distinct have

6become the target for devaluation and discrimination. The end

result is that barriers are raised within social institutions de-

nying sub-groups the opportunity of access or full participation in

society. Social and economic status are synonomous. Economics is

considered to be at the base of discrimination against and incar-

ceration of minority people. Minority unemployment, rates of crime,

and rates of incarceration are closely related. There are many

causes for minority crime, such as the disintegration of the

family, lack of quality education, alienation, substance abuse and

numerous others, but perhaps the most obvious is denial of meaningful

employment.

This brings us to the topic of this paper which is a focus on

the needs of Hispanic offenders and an examination of available re-

entry and support services. The most glaringly obvious need is to

have the government focus on the topic of re-entry by concentrat-

ing attention and financial resources in that area. To effectively

prevent recidivism and to aid in successful transition from prison

to productive law-abiding citizenship, the minority communities --

Black and Brown, need programs which deal with the causes and

symptoms of poverty and discrimination. Mhjor changes in the atti-

tudes and structure of society are essential in order to accom-

plish increased employment, greater tolerance for cultural differences,
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equal opportunity, and relevant education for minorities. While

'the needs and conditions of Black and Hispanic groups are very

closely related, there are some obvious distinctions in circum-

stances due to language and cultural differences. This paper will

concentrate primarily on that of the Hispanic offender.

CULTURAL DIFFERENCES

The highest rates of unemployment traditionally are found

among young minorities. Hispanics in this country are estimated

to number between 14 and 19 million persons..
L

Projections are

that Hispanics will become the largest and also the youngest

minority group in the 1980's and 1990's, yet adequate attention,

by way of services or programs are:-,neither prevalent nor capable

of serving this large population. Like other minorities, Hispanics

suffer from poverty, discrimination and isolation from the social,

educational, political and economic mainstream of society. As

a result, they suffer disproportionately from the effects of crime

and lack the resources to address this phenomenon. If a person is

not educated adequately nor respected enough to demand positions

of power or influence, they will continue to be victims of crime

or involved in crime as a means to survive. The greatest contribution

to the reduction and control of crime and delinquency that can be

made by the,Criminal Justice System (CJS) is to end practices

leading to criminalization and to initiate socialization process

and experiences. Additionally, advocacy for better education,

housing and jobs can greatly contribute to positive image and pro-

ductive adulthood.

1.2J
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Rather than labeling as anti-social, it is most important for

understanding to be developed for proper interpretation between

the Hispanic subculture and that of the dominant culture. Some

of the differences involve such basic concepts of culture as value

systems, degree of acculturation, family relationships, and language

patterns. In addition, othelkJfactors include economic status,

place of residence, and recency of immigration. Due to factors

affecting rate of assimilation, differing composition by region,

status or background uniformity in the Hispanic value system cannot

be easily defined. Values involve the individual's beliefs con-

cerning the world and his position in it. At times they are un-

conscious assumptions people make about the appropriateness or

inappropriateness of ideas or actions. Values then have a universal

referent and a judgemental character. The resultant effect is that

values generate attitudes and, finally, action. Some universal

Hispanic values include:' 1) importance of the immediate and

extended family; 2) the concept of self-pride and individual

worth; 3) authority of the father as unquestionable; 4) distinct

sex roles with male dominance; 5) orientation to present time needs-

enjoying life of the present; 6) acceptance of life as it exists-

spiritual and social aspects of life valued; 7) emotional relation-

ships important, warmth and affection openly expressed.

Such lists can easily infer a positive or negative quality based

on the viewpoint of the beholder. Since some may not be perceived

by the dominant society as leading to material "success" they may

be given a negative connotation. When applied to those holding
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ex-offender or inmate status there is adeitional conflict of

varying points of transition between the Hispanic and Anglo cultures

and the conflicts generated by feelings of not fully belonging to

either group. If Hispanic offenders must return from prison to

a situation in which they 'face a disintegrated family situation, no

employment possibilities, inadequate skills or education, poor

living conditions and discrimination -- they are defeated without

a choice. They must face resignation to shame, guilt, substance

abuse and -- more crime.

The Hispanic orientation is to suffer silently, not to

air private matters or discuss problems with outsiders, handling

authority by "taking one's medicine" rather than fighting back (or

preparing a proper defense). Also, when confronted by authority,

they will avert eyes as a gesture of respect. Hispanic culture

considers it defiant or insolent to dare look their father or other

authority figures in the face when being disciplined. Yet to an

Anglo, this person would be seen as evasive or dishonest, i.e.,

guilty. These conditions may result in alienation from both cul-

tures and survival as part of a "gang" in which he can vent frus-

trations through hostility, aggression, withdrawal, and other

anti-social, delinquent or illegal behavior. They then become the

statistics indicated only by school failure, unemployment and

arrest.

LANGUAGE NEEDS

All of the preceding are evident prior to complications
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imposed by the reality of the language barrier. A child's

self-concept, his role in his family and society are dependent

on his ability to communicate. Yet, his entire self-image and that

of his family is devalued when he enters school and is expected

r to learn English as quickly as possible and to reject all that he

knows and adjust personally and socially to a new environment and to

a new language. He is bewildered And confused and may not ever

be able to communicate effectively in either language.

It is urgent that at all CJS contact points, language needs

should be consistent with fair and equitable treatment of non-

English speaking persons. There is a great need to make necessary

changes in the justice system to put non-English speaking persons

on an equal footing with English speaking persons relative to:

1) obtaining a fair and impartial trial; 2) equivalent treatment

by justice agency personnel, and 3) reasonable access to justice

agency services. A strong emphasis should be placed on increasing

recruitment, hiring, retention and promotion of CJS practitioners

who are bilingUal and bicultural and representative of the clients

served. Language and cultural training should be provided to

justice agency personnel. Such in-service or academy training should

include an orientation to the principal foreign language(s) spoken

(usually SpaniSh), in the area served; exposure to cultural charac-

teristics of minorities; sharpening of human relations skills; and

instruction on procedures for dealing specifically with incidents

involving non-English speaking persons.
1.1
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There is a need to prepare and distribute information on

the workings of the justice system tb Hispanic citizens and clients.

Information relating to how to use the various justice agencies and

the rights and options of citizens should be published in translation

and disseminated to the Hispanic.11- In particular booklets prepared

by the Bar Association and other informational bulletins should be

made avai/able on a wide-spread basis by justice agency community

relations programs. Some Spanish-speaking or limited English

speaking people perceive the justice system as one unified ad-

versary process aligned against them. Masconceptions arise as

to actions and motives of justice agency personnel, particularly

law enforcement officers, which contribute to perceptions of mis-

trust and inequitable treatment.1 In order to correct the bias

and stereotypes held by both Spanish-speaking citizens and English-

speaking personnel, lines of communication and understanding must

open-up between them. This can best be done through enhancement of

community relations programs, crime prevention programs, support

services and other positive efforts brought directly into Hispanic

communities. Such programs should involve bilingual personnel

assisted by community representatives in devising the programs

and in presenting them to the community.

ECOMMIC STATUS

According to the Vice President's Task Force on Youth Em-

ployment, data shows that unemployment for all youth in 1979 was

at 13.91, while-for-Blak poor it was 20.71 and for Hispanic poor it

was 37.0%.
16:12
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If your family is poor, your chances of a smooth
schobl-towork transition drop way down. Youth from
poor families tend to en er the labor market at lower levels
than their peers and are likely to fall further behind as
time goes on. Their chances of catching up are slight ...
It is unrealistic t'..) expect a rapid decrease in the number
of dropouts or poor families. The numbel.9f minorities,
particularly Hispanics, will increase.

For those who are poor and have the additional burden of

minority status, triminal record or history of alcohol or drug use,

coupled with language or cultural barriers, the chances for success

are insurmountable. It is no wonder, then, that there are pockets

of multi-problem areas where criminal history or welfare status is a

pattern for generations. Unemployment becomes only one symptom of

a lifetime of trouble and hurt. In order to begin to combat this

horrendous condition, a concerted effort must be launched to combat

the conditions and circumstances at the root of this problem. This

can best be accomplished by atiention and resources from established

public and private agencies aimed at providing the means of transition

to a lifestyle in which dignity, self-determination, and productivity

can be attained. NOt everyone has the capability nor the will to

change criminal or negative activity; however, all should have the

option of choosing and should have ready alternatives to destructive

or illegal behavior.

PRE-RELEASE EFFORTS AND EXISTING PROGRAMS

The inmate profile is one described as young; male, unmarried,

illiterate or poorly educated, poor job skills, and prior convictions.

An omitted factor is minority status -- Black or Hispanic.
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Mbst experts agree that the single best predictor of recidivism

is joblessness. Statistics point out that the highest rates of un-

emplarment traditionally are found among young minorities. The

youngest (21 median age) and fastest growing minority group is the

6:17Hispanic.1 However, there are no public agency programs currently

operating to specifically serve this client group:-5-

Pre-release efforts from incarcerated status to freedom are 6'ften-
,

times happenstance. The attempts at service are sporadic, poorly

coordinated or non-existent. In some institutions a pre-release unit

offers a full array of referral and support services, while in others

the service is provided by other inmates, other staff such as librar-
.

ians, secretaries, or by no one at all. Half-way houses have a limited

capacity: They are not geared to Hispanic mores nor located in a

geographic areas amenable to their lifestyles. No attempt is made

to address the complications of language or culture. The Hispanic

inmate is expected to take whatever is offered from a dominant

cultural standpoint. Vocational and educational rrograms are in-

adequate for Hispanics and poorly coordinated with unions, businesses

cyr other community resources. Parole'plans are considered and dis-

cussed at the conclusion of a prisoner's sentence, rather than plan-

ning ahead so as to leave sufficient time to acquire a readiness for

community re-entry. No parole programs are made for prisoners with

an INS hold, whether they will be deported or not is not known, and

little attention is' given to the possibility of the person remaining

in this country. Family interaction is limited by geographical

6
separation of programs.
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Admittedly, there are a number of worthwhile community based

, organizations (CB0). However, many are inadequately funded, transitory

or limited due to insufficient staffing or large workload. A

sampling of some of the better programs available are described

below:

AYUDNIBEAST LOS ANGELES, CALIFORNIA

Prevention and Mknpower services focusing on drug

and alcohol abuse, and juvenile delinquency

counseling

Project New Pride, a school alternative program

Target areas: East Los Angeles, Pico Rivera,

Wilmington and Huntington Park

Bilingual staff: Spanish/English

EL PROYECTO DEL BARRIO-SAN FERNANDO VALLEY, CALIFORNIA

Drug related problems, detoxification referrals,

diversion, narcotics anonymous meetings, parole

, and probation liaison, legal assistance, community

resource referrals

Work Experience Center. CETA economically disadvan-

taged criteria. MUst reside in San Fernando Valley.

Bilingual staff - Spanish/English

MEXICAN-AMERICAN OPPORTUNITY FOUNDATION-LOS ANGELES, CALIFORNIA

Supportive services, job placement, and follow-up

housing relocation, counseling, social skills

development

CETA, on-the-job, work experience and classroom

training available
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Former inmate program

Bilingual staff - Spanish/English

Unfortunately, while excellent programs such as these do

exist, they must continually compete for funding on a yearly basis,

or face serious curtailments in service or closure. The number

and quality of rehabilitation programs is deteriorating while con-

centration of minorities in prison or jails increases. The em-

ployment service, youth or adult corrections, Probation Departments

are involved in an effort to address the needs for skills develop-

ment, or job preparation to the degree needed to positively impact

this client group.

While there are numerous other local programs designed to

provide services to disadvantaged groups including the ex-offender,

the justice agencies appear to "pass-the-buck" by expecting another

agency, CBO, or mere chance to address the problem. Smile programs

initiated by the Department of Labor include the Comprehensive Em-

ployment and Training Act (CETA), Targeted jobs Tax Credit (TJTC),

Youth Employment and Demonstration Projects Act (YEDPA) and Private

Industry Council (P1C) (See Appendix)

To respond to the needs and problems of a given community, there

must be a diversity of programs tailored to meet specific local

situations. A cooperative and concerted-effort by the CJS and other

agencies who serve the ex-offender must be developed to assure uni-

formity, consistency and effectiveness in alleviating the problems,

Increased understanding and communication should be encouraged and
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formalized. One example of an innovativeapproach to address the

service needs of ex-offenders is the Correctional Consortium of

Southern California which was formally established in June of 1979.

It has no formal funding source and is comprised for the most

part of local corrections administrators to address mutual concerns

and share information.

The group discusses common goals and problems oriented around

preventing and reducing crime, maintaining public order and securing

justice. It is an outgrowth of the efforts of the Correctional

Information and Resource Service of the State of California, which

had been seeking to develop local coalitions to provide a link between

ex-offenders, community based programs, correctional practitioners

and governmental agencies.-
7

Included below are a list of recommendations provided by the

Consortium Sub-committee on "Employment of the Ex-Offender" to

which this writer is a member.

I. Relevancy of prison vocational education and prison industries.

A. Identify the following:

1. What skills are being taught and levels of proficiency.

2. What are the needs of industry.

a. comparable skill training

b, upcoming industry needs

c. use National Alliance of Business (NAB),
Employment Service OHKO, Private Industry
Council (PIC) and Labor.

3. What is blocking progress and/or change within
institutions.
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B. Proposed solutions

1. Increase multi-jurisdictional cooperation of
government agencies.

a. utilize resources of EDD and education

2. Develop statewide Trade Advisory Councils (TAC)
for each level of corrections

a. identify State Industries Commission purpose,
possible tie in or nucleus of TAC

3. Involve industry directly in vocational education
process

a. on-site visits to institutions to determine
relevancy

II. Work Release Programs

A. Provide incentives to inmates to train

1. Develop participation criteria i.e., inmate
participation in vocational education, prison
industries, academic, within institution work
history, stability

B. Increase number of halfway houses

1. privately run

2. consistant funding (state, federal)

C. Lengthen number of months inmate can be released

III. Ex-offender as a non-target group

A. Identify non-traditional sources of funding i.e.,
Department of Energy, etc.

B. Education/Awareness of funding sources as to needs

C. Recommendation to funding sources on CBO's

1. 'does the need exist

2. is it a duplicate service

3. insist upon coordinated efforts or CBO
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D. Utilize central point of information statewide,
i.e., (CIRS) Correctional Information and Resource
Service

IV. Job Service Providers

A. Establish standards for CBOs

B. Provide technical assistance to CBOs

C. Insist upon CB0 consortium

D. Act as advisors to CBO consortium

E. Cross-liaison witti consortiums

F. Utilize NAB and other existing coordinators of
service

V. Financial Inadequacies

A. Identify resources to provide services

B. Identify need and present to funding sources

C. Pressure agencies that can provide resources,
i.e., (DVR) Department of Vocational Rehabili-
tation

D. Proceed With credit union concept

VI. Jobs

A. Assist in public and employer awareness by working
with major employment generating services

1. CETA prime sponsors

2. Employment Service

3. NAB

B. Provide technical assistance to above

C. Encourage corrections to seek funds from (DOL) Depart-
ment of Labor for employment programs

In addition to the preceding, it is recommended that:

A. Criminal Justice Agencies provide culturally rele-
vant- socialization, job preparation and re-
entry services.
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B. Increase Hispanic staffing and bilingual institu-
tional programs to better serve Hispanic inmates.

C. Research be conducted by CJS to identify the specific
needs and areas of concentration.

CONCLUSION

It is a widely accepted fact by Criminal Justice System practi-

tioners that only 6 percent of inmates never return to the community and,

further, that the first 90 days after release are the most critical in

terms of preventing a return to incarceration. Even so, attempts to

ease the transition from custody to freedom is often left to chance.

Public sentiment is not conductive to ready acceptance of the ex-offender

into the mainstream of society. The present trend is a law and order,

hard-line stance. The general public is not aware, as pointed out by

the National Alliapce of Business, that as many as 45 percent of the U.S.

population have a "record" of some kind. Changing the public opinim

regarding the ex-offender, especially if he/she is a member of a minor-

ity group remains a difficult task.

There is a very high co-relation of unemployment to incarceration

as reflected by Department of Justice figures,i Since the highest
1=3

percentages of unemployed today are Hispanic youth and since the incar-

ceration rates for Hispanics is increasing, it is crucial that programs

be developed which are targeted specifically for Hispanics. Data is

glaringly omitted at the federal level which differentiates Hispanics

from either White or Black groups. Many Hispanic inmates are counted

as Caucasion or Black yet are linguistically and culturally Hispanic.

In addition, national references and studies speak only to Black
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issues when referring to minorities. There is an assumption that

Hispanics are statistically insignificant, therefore programming

and attention are not sufficiently geared to their needs. The De-

partment of Justice and all other governmental agencies should compile

accurate statistics reflecting the presence of Hispanic inmates and

staff.

A most important consideration is the overall objective of

establishing re-entry and support programs which include, not a radical

change from Hispanic to Anglo orientation, but rather the provision of

appropriate "opportunities" for the Hispanic inmate. These should be

offered in a milieu that contains mutual acceptance and respect in

which the individual can begin to change their attitude, behavior,

and life situation to one in which they can succeed, or at least cope.

Submitted by
Mbnica Herrera Smith
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Appendix 3
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Appendix 5

Program Fact Sheet
U. S. Department of Labor
Employment and Training Administration
Office of Information

November 1979

Employment and Training Services for Offenders
Authority: Comprehensive Emptoyment and Training Act (CETA), ind the Wagner-Peyser Act.

Operation: Employment and training services are available to offenders through state and local govern-
ments that serve as CETA prime sponsors. A full range ot job placement and employability services are
available through the 2,500 local employment service offices (now identified in many states as Job
Service). In many instances state and local CETA prime sponsors and the state Job Service may also
make arrangements with correction..I officials to provide employment and trairung services to inmates
of correctional icutitutions.

Services Available Through CETA:

Assessment: Interviewing and testing to determine job readiness, aptitudes, and abilities.

Counseling: Assisting participants in the development of vocational goals and the means to

achieve them.

Classroom training: Training in a classroom setting to teach basic vocational skills and
provide remedial education. The trainee usually receives a training allowance.

On-the-job training: Training in a work environment to teach the vocational skills requred

fcr a particular job. The trdinee usuaily receives wages for which the employer can be partially reim-

bursed.

Work exoerience: Temporary subaidized employment in the public sector or in private

nonprofit agencies ,esigned- tdenhance-future -employability of- participants or to-increase their po,
tential to obtain a planned occupational goal.

Public service emolo*.rnent: Placement with a public or private non-profit agency in a job
that meets puolic service needs._--rg goal is to help the worker make the transition to unsubsidized

employment.

openings.
Job de_velopment:Efforts to identify all available and projected jobs, and create new

Job placement: Counseling, assessment, and matching the participant to job opportunities.

Sutioortive Services: Assistance in overcoming personal and environmental handicaps to help

workers take .avantage oi employment opportunities. Among these services are transportation, health
care, residential support, and legal services.

Services Available Through the Stve Job Service:

General Services: These include applicant registration, interviewing, testing, counseling, job

development, recruitment, lob placement, referrals to training, and nther services concerned with

preparing people for employment'.

Federal Bonding Program: Provides fidelity bonding for offenders and others who need

commercial bonding in order to obtain employment and who cannot get it through-usual procedures.

-(0114X)
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Apendix 5 (continued)

Targeted Jobs Tax Credit: Persons convicted of 4 felony who are econo:nically dtsadvan-caged and hired within five yeas of relense. from prison or conviction (along with members o( six other
"target" groups) can make their employer eligible for a tax credit equal co 50 percent of first vear
wages up to $4,000 and 23percent of second year wages up to 56,)00. The creek appii to wage5 paidduring calendar years 1979 and 1330. Local Job Service offices can cell the employers how so obtaincertification that the person hired is a member of 4 target group.

For Further Information: Contact a local CETA or Job Service office (see state government listings .nthe telephone book); trie Employment and 7ra-irons fltdmirustranon, U. S. Department of Labor. 601 I
Street, N. W ., Washington, D. C 10211: the Office of information, Room IClilO at the same address,telephone (202) 376-4905; or any of the 10 regional offices of the Department (Boston, New YOrk,

Atlanta, Chicago, Kansas City, Dallas, Denver, San Francisco, and Seattle), referring tolocal telephone directory for address and telephone number.
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Summary
by:

Maria Gomez Daddio, M.P.A.

Final Policy Recommendations

Workshop.Participants
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CORRECTIONS WORKSHOP - SUMMARY

The workshop on Corrections brought together Hispanic professionals

from State and federal correctional systems, educators, mental health

practitioners and community based service providers who have been recognized

for their work and knowledge of the correctional field. The workshop

discussion was structured to be on the papers presented but general issue

areas arose which transcended these topics. In studying the correctional

institutions and system the members analysis was on three levels:

Services to the Hispanic inmate

Staffing patterns of the institution

Level of Hispanic input at policy levels of the criminal justice

system.

The recommendations developed were the culmination of the discussion that

followed each paper. These are titled by the topic of each paper. Addition-

ally, the recommendations that were from the general analysis of the field

are those noted as such.

The papers and presenters were:

"Psychological Testing of Incarcerated Hispanics" by
Marcella De La Torre, Ph.D.

"Bilingual Programming: A, Viable Alternative in Corrections"

Part A by Agenor L. Castro

"Bilingual Programming: A, Viable Alternative in Corrections"
Part B by Paul Garcia, Jr.

"Exploring the Re-entry and Support Services for Hispanic
Offenders" by Monica Herrera Smith, M.P.A.

Marcella De La Torre's paper raised the concern that testing as it is
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currently done has serious negative implications for incarcerated His-

panics. She presented some of the problem areas which include:

The interval problems of the tests themselves

Cultural and language issues

The lack of bilingual-bicultural examiners

The lack of confidentiality of psychological records

The damaging results of present testing techniques for many

incarcerated Hispanics

The discussion resulted in the recommendations presented. Major discussion

was on the need for development of proven methods of measuring com-

petency of Hispanics as there are no current test instruments which

have been validated for cultural differences. The discussion_also resulted

in recommendations focused on seeking alternatives to "paper/pencil" tests

and to try such methods as currently practiced in New Jersey where a

team of trained bilingual-bicultural professionals (pyschologist,

educator, and vocational counselor) interview Hispanic inmates as they

enter and subsequently move through the system.

A second major issue of discussion was the need for trained bilingual/

bicultural professionals in the field. A third major issue was the need for

more active advocacy by Hispanics to ensure proper methods of measurement

and assessment are developed that would give more accurate analysis of

Hispanic inmates.

The paper by Agenor Castro stuLied in.depth the correctional institu-

tions, the processing of inmates and the day to day services provided the

inmate. His in depth analysis of the system and how it could be more

effective in relationship to Hispanics led the discussion to issues

16 2
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relating to staff training, equitable accessability to educational/

vocational programs to all inmates, the programming of Hispanic inmates to

limiting work assignments, the need not only for bilingual correctional

staff but for staff that understand the culture, preferably from being

bicultural.

The need for true affirmative action within the correctional system

staffing patterns was the focus of Paul Garcia's paper "An Indictment:

The Underutilization of Hispanics in the Criminal Justice System". He

further studied the need for "professionalizing" the fipld of correction.

The methodology to reaching this raised considerable discussion. An

issue that was of concern was the incidence of discrimination by criminal

justice agencies and going without further investigation and/or prosecution.

Of serious concern were further incidences of harassment when a Hispanic

staff raised the question of discrimination not only in hiring but also

of promotions and assignments.

The final paper was given by Mbnica Herrera Smith on re-entry support

systems for the Hispanic inmate. The major issue was the acceptance by

corrections of its responsibility to provide quality, in depth re-entry

services to inmates in general and Hispanic inmates in particular. As

Hispanics by their numbers of the prison population are underrepresented

in vocation/educational re-entry programs.

A second issue raised was the utilization of "outside" agencies anaor

organizations to assist the institutionpreparethe inmate for a successful

re-entry. .A prime need addressed was the job preparation programing of the,

jnstitution. The stress was that as the labor market needs change the

4

outside agencies can give any inStitutional program updated information

and thereby assistance to the inmate. As Hispanic community organizations
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moo00'.

for re-entry, training and/or education are created with knowledge of

the Hispanic community and the tools the Hispanic inmate needs to re-enter

his/her community, so therefore these organizations should be supported

and utilized by the correctional system.

The recommendations also focus on pre-release programs and their

potential f6r positive results. The discussion again was centered on the

need for the Hispanic inmate to be given the opportunity to equitably

participate in the programs, and services that would ensure his/her-a

better opportunity to successfully re-enter the community. The concern

was that all too often the Hispanic inmate is denied equal access. Some

contributing may be language proficiency, educational competeflcy, and

recommendation by correctional staff based on evaluation of behavior

and motivation. These negatively affect the opportunity of Hispanics

when language and culture differences are not considered.

As the workshop was structured to use tht presentations as focal points

of discussion the recommendations following each paper speak specifically

to those issues. And as there arose from the dialogue general levels of

analysis (services to inmates, staffing of institutions and correctional

policy input by Hispanics) there were several concerns that eme ed that

crossed the levels and varied issue papers. These overall concerns are:

Need for Hispanic representation at policymaking levels of the

criminal justice system

Need for true aggressive affirmative action in the employment of

personnel throughout the criminal justice system

Need for services to inmates that are sensitive and responsive to

the particular needs of incarcerated Hispanics, i.e., language, bicultural

treatment modalities, aptitude and psychological testing
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Need to integrate community resources/groupsinto the treatment/

program of Hispanic inmates

Need for equitable accessability of inmates in relationship to

education, job training

Need to formanational network among Hispanics in the field of

corrections

Need to openly address the concerns regarding discrimination against

Hispanics in the criminal Justice system

Need to combat this discrimination through investigation and

prosecution of those persons and agencies who are found to be dis,

criminating

The workshop members felt that this was a beginning and that there

still was the challenge of bringing this work to fruition and whether

the criminal justice system truly becomes "just" for Hispanics. The members

voiced their willingness to continue their work to this end.
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CORRECTIONS WORKSHOP

A. RECCMIENDATIONS - Psychological Testing

-

A. Testing Conditions

1. The Department of Corrections should develop policy in the following

areas:

a) Inmates, ward and staff should be trained about the nature,

uses, limits, and implications of the test.

b) Spanish-speaking examiners or certified translators should

be available during testing procedures for limited English

Hispanics.

c) Instead of tradiitonal psychological testing alternative

methods for determining program needs for Hispanics should be

developed.

d) Psychologists working in the correctional field should be given

training regarding affective and cognitive styles, cultural

differences, needs, and the like of the poor and of Hispanics.

The American Psychological Association should develop policy

regarding the education of psychology graduate students around

the issues of Hispanics.

B. Test Results

l. The National Institute of Mental Health should advocate and

fund efforts to develop valid psychological tests for Hispanics.

2. The Department of Corrections should ensure that the American

Psychological Association guidelines for testing should be followed.

3. The Department of Corrections should monitor and prevent

inappropriate use of psychological testing as specified by American

Psychological AssoCiation guidelines.
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4. The Department of Corrections should recognize that the mere

translation of psychological tests does not render them valid for

Hispanic populations because they are not standardized.

S. The National Institute of Mental Health and the Department of

Justice should locate funds for scholarships to support bilingual

Hispanic graduate students in.mental health fields. Preference should

be grdnted to persons who have demonstrated rapport with offenders and

who are community oriented.

b. The Department of Corrections should follow the guidelines of

the American Correctional Association for the number of psychologists

it needs and should fill these positions with bilingual Hispanic

psychologists.

The Department of Corrections should uphold professional standards

and enforce the code of ethics for psychologists regarding the

confidentiality of test results with regards to inappropriate access

to and use of test results by inappropriate staff.

8. In keeping with American Psychological Association guidelines

the Department of Corrections should ensure that inmates and wards

receive proper preparation and feedback regarding psychological --"\,

testing.

C. Needs

1. The Department of Corrections should ensure that psychological

tools appropriate for Hispanics are used to determine retardation

and that re-evaluation of mental retardation is done at appropriate

intervals.

2. The Hispanic Caucus of Congress and each State should pass laws

regarding the appropriate uses of the psychological testing of
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Hispanics in general and the psychological testing of incarcerated

Hispanics in particular so as to ensun that American Psychological

Association guidelines regarding psychological testing are followed,

3. The National Hispanic Conference on Law Enforcement and Criminal

Justice should organize and seek funding for a national multi-

disciplinary task force among the tasks of which would be the

following:

a) Locate funding to maintain itself.

b) Maintain communication wit4 the various departments and

agencies regarding the recommendations of the Conference.

c) Study existing laws that may relate to the rights of

inmates as they relate to the problems ofTsychological testing.

d) Yeep ,abreast of the legal test cases regarding psychological

testing as they are being litigated.

e) Introduce legislation or legal test cases as the hard

data is produced.

f) Impact the departments and agencies regarding policy

development as hard data (see below) and laws are developed

g) Form coalitions with other ethnic minorities wherever

feasible and redient.

h) Recruit the interest, expertise, and lobbying powers of other

organizations and persons.

i) ' Identify and recruit Hispanic psychologists and develop

the psychology task force among the tasks of which would be the

following:

i) Identify and recruit Hispanic psychologist to carry

out the various functions of the psychology task force.
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ii) Develop a literature review regarding psychological

testing of Hispanics, including incarcerated Hispanics.

iii) Produce and publisl, hard data regarding the psychological

testing of Hispanics, including incarcerated Hispanics.

iv) Development new assessment methods including tests

and alt_Tnative methods for assessing intellectual and

emotional functioning.

v) Maintain communication with the National Task Force.

vi) Establish guidelines for Forensic Psychology/Psychiatry

specific to incarcerated Hispanics emphasizing the pro-

fessional responsibility to avoid.inappropriate labeling

and possibly harmful unsubstantiated inferendes

vii) Identify and advocate specially needed research in the

area of psychological teiting of incarcerated Hispanics.

4. Whereas, psychological testing has been culturally biased

it has also been sexuallY biased in that the measure of

sex differences in personality or ability is merely the

measure of conformity or lack of conformity to the established

male norm. Therefore, it is recommended that the National

Institute of Mental Health fund research to identify the

sexual bias of psycholOgical testing and to modify

psychological testing in terms of women in general and

Hispanic women in particulan!
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CONCLUSIONS

CORRECTIONS WORKSHOP

The following are conclusions as derived from the discussion of the

psychological testing of incarcerated Hispanics:

A. Testing Conditions

1. Translating assistance is not available durins testing.

2. Inmates and wards are uninformed about the impliCations of

the tests.

3. Inmates and wards are not experienced in pencil-paper tests.

4. Testily leads to poor programming for Hispanics.

5. Mhny psychologists are insensitive to Hispanic experience,

effective and cognitive styles, and cultural differences.

B. Test Results

1. Psychological tests are invalid for Hispanics because they are

culturally biased and are standardized on a white middle class

population.

2. A dispropbrtionate number of Hispanics score in the psychotic

ranges of personality tests.

-3. Intelligence tests render gross misrepresentations of the

innate ability of Hispanics.

4. Intelligence tests are achievement tests regarding cultural

conformity and consensual cultural knowledge.

5. The mere translations of psychological tests does not render

them valid for Hispanic populations because they are not standardized.'

6. The ethnicity of the examiner has-a marked effect on the test

results.

7. The excessive availability of psychological records to jailhouse
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. personnel is unethical and .unjust.

8. The ethical code for professional psychologists is not enforced

regarding the confidentiality'of test results.

9. Inmates and wards are not given preparation for testing, teit

results, or rationale for treatment.

C. Needs

4

1. There is a need to protect the rights of inmates who are removed

from the general population due to a diagnosis of mental retardation

and.who are placed in special treatment units.

2. There is a need for innovative research that does not support

stereotypes .and that documents the invalidity of psychological

testing for Hispanics and inCarcerated Hispanics.

3. -There is a need for the development,of relevant personality

and intelligence tests for Hispanics.

4. There is a need for legislation and policy development regarding.

the psychological testing of Hispanics in general and the psychological

testing of incarcerated Hispanics in particular.
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B. Recommendations Bilingual Programming

Recommendation #1 Educational Programs

A. .Each State should hire a bilingual educational coordinator, to

work out of the system's central office, coordinating the activities of

the bilingual educational staff throughout the State. That individual

should also work on curriculum development and periodically monitor and

evaluate the quality and quantity of-bilingual instruction given through-

out the system.

B. A varied educational package should be offered in institutions

where a significant number of Hispanics are confined or where a large

portion of that number are English handicapped. The emphasis should noc

be just on more classes or instructors but better trained bilingual

teachers and better and more ample bilingual teaching materials, both

printed and audiovisual.*

The New York State Senate (& Assembly) passed a bill on March

20, 1980, amending the Correction Law to read as follows: "Bilingual

and bicultural academic instruction required. In every facility, all

academic programs and courses for inmates with limited English speaking

ability should be delivered in the dominant language of the inmates

in addition to English, when such facility has an inmate population of

300 or more and in which 10% of the population comes from a single

cultural and language group and has limited English-speaking abilities."

(The Bill---S. 8386--was vetoed by Gov. Hugh Carcy but will be reintro-

duced in the next legislative term. It was spearheaded by the seven

members of the New York State legislature7 Assemblymen Montano, Serrano,
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C. Funds should be provided to alien inmates to pursue high

school educatianal-programs similar to those offered other inmates who

may be able to avail themselves of TAP, VA or other funding sources.

Recommendation #2 - Personnel

A: Affirmative Action and .0ual,,Employment Opportunity policies

must be rigidly pursued which will result in the hiring of more Hispanic

or Spanish-speaking personnel.

B. HispaniC custodial,personnel should be assigned to posts and

given hourly schedules which will permit them maximum contact with His-
.

panic inmates.

C. Spanish,speaking personnel should be offered promotional oppor-

tunities (similar-to-other employees) and, where practical, permanent

Civil. Service Status.**

D. Spanish-speaking personnel should be encouraged to relocate to

rural areas where large facilities arelocated. Where necessary assis-

tance should be rendered in housing, cdUcational assiStance for children

Nine, Robles and Del Toro and Seantors Ruiz and Mendez.)

** Too often the majority of Hispanic civilian personnel are hired on

Federal grants and/or on provisional basis and are the first to be

dropped when that funding'source ends. Wherever feasible, systems should

try to keep these people by transferring these jobs to State or municipally

funded budgetary items. ,
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and community acceptance. For those preferring to commute long dis-

tances, consideration should be given for transportation subsidies and

convenient work schedules.

E. Personnel should work closely with Civil Service, Budget, the

Unions and other concerned agencies to evaluate current Civil Service

examinatiOn and recruiting procedures. All job titles should be periodically

screeened to asceitain whether or not they qualify for spanish-speaking

parenthetics. This also applies to higher level, positions.

Recommendation #3 - Staff Training

A. Programs should be established to indoctrinate non-Hispanic

or non-Spanish speaking staff regarding Hispanic cultural, language and

ethnicity. Occasional visits to urban areas or meetings with other

criminal justice professionals who deal primarily with Hispanic offend-

ers would be helpful.

B. Spanish-as-a-second-language courses should be offered staff

by institutiOns, or at local high schools and community colleges with

the State or municipality picking up the'tuition costs.

C. In-service training courses as well as entry level courses

for new custodial recruits should include topics on Hispanic issues and

Hispanic inmates. If possible an Hispanic staff member should be

assigned to the training complex.

D. Outsiders, either from schools or related agencies should be

periodically invited to lecture staff on current Hispanic topics which

may impact on institutional relations between staff and inmates.
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Recommendation #4 Discriminatory Practices (Staff)

A. Commissioners should closely monitor and take personal

responsibility for situations in which discriminatory practices are

alleged by minority staff members.

B. Internal disciplinary mechanisms, in conj.,unction with local

Civil Service and Labor Relation policies, should be enforced to

ensure compliance.

C. An internal grievance procedure should be utilized--at the

institutional, regional or central office levels--to quickly resolve

allegations of discrimination to the satisfaction of all parties con-

cerned.



C. RECCWENDATIONS - Underutilization of Hispanics as Staff

1. Criminal Justice Agencies should strive to upgrade the level of

drofessionalism. Within this process criminal justice agencies must

offer an avenue for the recruitment, retention and advancement of

qualified Hispanics. Affirmative action programs must be immediately

implemented to correct the severe underutilization of Hispanics in all

criminal justice agencies. A system of horizontal/lateral transfers

should be a part of any affirmative action programs.

2. A system of ongoing evaluation of personnel should be established.

These periodic evaluations should note progress and growth not only on

'the job, but also community involvement, community leadership and academic

accomplishments. In this manner, each professional's progress would be

monitored and professional growth could be nurtured throughout taeir

career.

3. Criminal Justice Agencies have had relatively little success in

training non-Spanish speaking personnel to speak Spanish. Incentives

are needed to encourage such study. This could be accomplished by

offering extra pay for bilingual proficiency and Conversational Spanish

courses as well as cultural sensitivity courses to personnel with time

off from regular duties to attend such courses.

4. Extra score points ranging from 5 p,Ants to 10 points should be

granted in Civil Service Examinations to those individuals with bi-

lingual skills.

5. Eachagency should develop the capability to continually monitor

the progress of personnel beginning at the entry level. Frequently
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personnel are recruited into the system as high school graduates and on

their own initiative complete college educations during their off-duty

hours. Such accomplishments should be noted and acknowledged with a

personal letter of congratulations from the commissioner in charge of

the agency. Such accomplishments should also count heavily in granting

promotions. If promotions are granted on the basis of competitive Civil

Service exams, such accomplishments should be rewarded by granting extra

grade points in the exam.

6. The Ethnic identity of every offender should be noted on all

documents that are utilized to compile criminal justice statistics.

7. Any criminal justice agency and employer alleged to carry out

practices or demonstrate patterns of racial discrimination in employment

or otherwise denying Hispanics their civil rights should strenuously be

investigated by the Attorney General and if found guilty prosecuted

and sentenced for civil rights abridgment. Further, any criminal

:justice agency or personnel conspiring to threaten or coerce Hispanics

should likewise be investigated and immediate legal action taken.
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D. - Corrections: Re-entry and Supportive Services for Hispanic Offenders

1. Relevancy of prison vocational education and prison industries

A. Identify the following:

1. What skills are being taught and levels of proficiency

2. What are the needs of industry

a. comparable skill training

b. upcoming industry needs

c. use National Alliance of Business (NAB),
Employment Development Service (EDS), Private
Industry Council (PIC) and Labor

3. What is blocking progress and/or change within
institutions

B. Proposed Recommendations

1. Increase multi-jurisdictional cooperation of
government agencies

a. utilize resources of State Employment Agencies
and Education Institutions

2. Develop statewide Trade Advisory Councils (TAC)
for each level of corrections

a. identify State Industries Commission purpose,
possible tie in or nucleus of TAC

3. Involve industry directly in vocational education
process

a. on-site visits to institutions to determine
relevancy

Work Release Programs

A. Provide incentives to inmates to train

1. Develop participation criteria i.e., inmate
participation in vocational education, prison
industries, academic, within institution work
history, stability
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B. Increase number of halfway houses

1. Privately run

2. Consistent funding (state, federal)

3. Ex-offender as a non-target group

A. Identify non-traditional sources of funding i.e.,
Department of Energy, etc.

B. Education/Awareness of_funding sources as to needs

C. Recommendation to funding sources on CBO's

1. Does the need exist

2. Is it a duplicate service

3. Insist upon coordinated efforts of CBO

D. Utilize central point of information statewide, i.e.,
(CIRS) Correctional Information and Resource Service

4. Job Service Providers

A. Establish standards for CBO's

B. Provide technical assistance to CBO's

C. Insist upon CB° consortium

D. Act as advisors to CBO consortium

E. Cross-liaison with consortium

F. Utilize National Alliance of Businessmen and other
existing coordinators of service

S. Financial Inadequacies

A. Identify resources to provide services

B. Identify need and present to funding sources

C. Pressure agencies that can provide resources, Le.,
(DVR) Department of Vocational Rehabilitation

1

D. Proceed with credit union concept

A.
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6. Jobs

A. Assist in public and employer awareness by working
with major employment generating services

1. CBTA prime sponsors

2. Employment Service

3. National Association of Businessmen

B. Provide technical assistance to above

C. Encourage corrections to seek funds from (DOL) Department
of Labor for employment programs

7. Woman Offenders

A. That specific re-entry services incorporating CBO's
be developed for female Hispanic Offenders

1. Incorporate bicultural family and personal
counseling

2. Develop specific re-entry comminity contacts

B. That Halfway Houses be developed that will include a
family reintegration for Hispanic women with children

C. Whenever possible alternatives to incarceration be
sought for women with dependent children in order to
maintain family continuity

D. As Hispanic women have law ed. and job skills that
priority be given on the basis of need for the services

within the institutions in order to increase the
potential for a sucessful re-entry

In addition to the preceding, it is recommended that:

A. Criminal Justice Agencies provide culturally relevant

socialization, job preparation and re-entry services

B. Increase Hispanic staffing and bilingual institutional

programs to better serve Hispanic inmates

C. Research be conducted by CJS to identify the specific

needs and areas of concentration



D. The Department of Justice and all other governmental
agencies should compile accurate statistics reflecting
the presence of Hispanic inmates/staff

E. That Hispanic inmates be pTovided appropriate "opportunities"
of re-entry and support programs within the institutions
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E. Recommendations of General Concern

The goal of this conference should be the development of a National

1+

Criminal Justice Hispar4c organitqtion whose purpose would be to address

the issues, concerns art4 problems that affect the Hispanic community

throughout the country. ,

The functions of this organization will focus on:

Research, and program development that will help to

improve the conditions of Hispanics

Develop a network among local,state and federal institutions

of the criminal justice +System with CBO's and other agencies

- Mbnitor/develop legislation that affects HispaniCs and

other minorities

- Exercise judicial action-and review of issues such as

Hispanic inmate appeal rights, Hispanic staff recruitment and

promotion and all issues relating to affirmative action

Where there is discrimination and resistance to this organization

will advocate class action suits' ,

Establish a clearinghouse to disseminate information and

research to all state groups

2. It is recommended that states with significant Hispanic populations

establish statewide Hispanic Advisory Groups that will oversee all

policies developed that affect Hispanics.' These groups will also provide

policy input to governmental institutions on state, local and federal

levels. The National Hispanic Criminal Justice organization will provide

the coordinating linkage mechanism to the state groups.
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3. It is recommended that the American Correctional Association

establish a Hispanic committee to overview accreditation standards to

ensure they are responsive to Hispanic needs. Further that this

cOmmittee identify Hispanics who would provide technical assistance to

thOse agencies found to be needing assistance.to meet these standards

4. ,, Resolved, that this Conference urge thenAmerican Correctional

Association, the National Sheriff's Association and the International

Association of Police Chiefs to adopt standards recomMendation to their

affiliate membets providing for Bilingual Services to non-English

speaking individuals in their custody.

5. Resblved, that this Congress will recommend to the Hispanic Con-

gression1 C'aucus tO initiate Federal legislation which would mandate

availability of Federal funds for bilingual programs for adult inmates

throughout the country.

6. Resolved, that this Conference recoMmend that every State should

conduct an inmate survey to identify HiM anià inmates' in their system,

with a breakdown of their educational status and their ability toHread,

write or speak fluent English and/or-Spanish and to make their findings

periodically available to program staffand funding sources in order to

complete a needs assesment in relation to services

to be offered those inmates

It is recommended that eackstate with a Significant Hispanic

population have a Hispanic within the State Attorney General's Office

in policy/legal positions
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8. Recommend that a committee be established to assess the impact of

the resurgence of collective violence by groups such as the Ku Klux Klan,

Nazi's and other groups who through overt or covert activities present

a clear and present danger to the life and welfare of Hispanics

185
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F. Recommendations From the General Assembly

1. ! Thai special programs - educational, cultural, recreational and

religious be established, on a permanent basis, for Hispanic inmates.

And that Hispanic experts be assigned to conduct and to supervise those

programs. ,

2. That all delinquent Hispanic Children be released to the care of

their own families on their own recognizance until the time of the

trial is set.
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INTRODUCTION

A look at haw law enforcement interacts with the citizens in

the Chicano communities throughout the Southwest should be most

important to us, because the police, as visible as they are, are

perceived as "front-line" government. As a matter of fact, they

do represent government. They represent its attitudes and policies

- good or bad. All considered, the police do play a strong role in

enforcing and reinforcing those norms of systems by Which we are

expected to live. The following inspection deals with one part of

the interaction.

In 1846; President James K. Polk ordered the highest law

enforcement agency of the land to "defend and protect" American

citizens and interest in the Southwest by invading Mexico. Since

then, Chicanos have been confronted with acts of official abuse

condoned under the color of the law. The notorious Texas Rangers

assisted non-Mexican Americans to amass:great land h9ldings at the

expense of Hispanics. As recently as the early twentieth century,

local, state and federal law enforcement agencies were helping the

southwest mining interests to perpetuate slave-like working

conditions for Chicanos. The "Ludlow Massacre" illustrated what

could happen if miners struck for improved working conditions:

At 10 a.m., state militiamen and company guards began
shooting directly at the tentsand setting them on fire.
Of the 18 people killed, half were Chicanos. 1

195 1 s
!he previous numbered page 111

the original document was blank.



In California, as in the rest of the Southwest, law enforcement

has been known to, protect agri-business and has even, ostensibly,

protected our morals. The 1933 cotton workers' strke in the San

Joaquin Valley and the pecan pickers' strike of 1938 in San Antonio

are two examples where policemen were involved as strike breakers

against mostly Chicano strikers. The Zoot Suit riots of 1943

occurred _amongsecries from some media and public officials for

violence by servicemen (Chicago youth and servicemen had been

involved in some fighting before the riots). The Los,Angeles Herald

Express, dated June 5, 1943, remarked:

Twn hHne-IrPei Nnvy men cniipd up thp Inc Angealpc pivpr

early today and in a task force of taxicabs launched
a reprisa; attack on Zoot Suit gangsters in East Los
Angeles. -

Time magazine added:

The LAPD practice was to accompany the caravans in
police cars, watch the beatings and jail the victims. '

Roger Jessup, Los Anples County Supervisor, said:

. . all that is needed is more of the same kind of
action being exercised by the servicemen. If this
continues, zooters will soon be as scarce as hen's
teeth. 4

During the Vietman Moratorium March of 1970, in Los Angeles,

scores of Chicanos were hurt. Three were killed, including Ruben

Salazar, a journalist of keen vision, by a combination of several

Los Angeles County law enforcement personnel. A persisting assumption
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of many in the East Los Angeles County Chicano community, to date,

is that we were treated by law enforcement as if we were unable to

determine right or wrong. Whatever the case, a great number of

persons have died or have been injured as a result of our being

"served and protected." Who is to say that these law enforcement

endeavors have not also sanctioned other violence on Chicanos by

persons who view these acts as license to do likewise?

Law enforcement has played a significant role in the shaping

and reinforcing of the many negative stereotypes and attitudes

applied to Chicanos by those in the majority. Chief of Police

William H. Parker, police chief of a large, western metropolitan

police force, was quoted thusly when he appeared before the U.S.

Commission on Civil Rights:

_ . . . Some of these people (Mexican Americans and
Latin Americans) have been here before we were but

some of them are not far removed from the wild tribes

of Mexico. 5

Thus, to many non-Latinos, even the use of excessive force by

police in our communities is viewed as a necessary tool for

maintaining order. For Chicanos, an atmosphere of ill will and

mistrust hovers over the many attempts at working and cooperating

with thepolice. Mr. Gilbert Pompa, Director of the Community

Relations Service of the U.S. Department of Justice, emphasized

the present tenor of the problem when he stated:

believe that the anger, frustration and distrust

existing between police and minorities were and are
vital contributors to this undeclared war . . .

197 184



(minority youth) generally see the police as repre-
senting everyping that is socially and institutionally
denied them.

During the last twenty years, particularly in the last five,

there has been a large growth in the demands by Chicanos to have

their civil rights enforced by states and the nation. There have

been great strides made at the legislative and judicial levels of

government. These gains have simply reinforced the concept of

equal rights, at least on the dockets. However, what appears on

the books and what is actually enforced marks the difference where

progress is concerned. In the Chicano communities, these words,

unless accompanied by action, are meaningless.

In the last few years, reported police abuse incidents in

the Southwest have increased. Of special concern to law enforce-

ment officials is the growing sophistication with which community

and legal action groups have documented and prosecuted these cases.

The Mexican American Legal Defense and Educational Fund, alone,

has reported -to the U.S. Department of Justice more than fifty-six

cases of police brutality, most having occurred in the Southwest.

Still, these cases of police-caused homicides and beatings have

been treated lightly and, if prosecuted, have resulted in few

convictions and little or no punishment for those policemen

involved.

To most Chicanos, this pattern of unchecked brutality on one

hand, andunaccountable illegal behavior on the other, cannot continue.

1 8 5
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According to Nation reporter, Tom Miller:

It is a situation with striking parallels to the
civil rights movement of a decade ago, and strong
action will be needed from-federal authorities,
influential and sentitive community leaders,
.aggressive lawyers, and an awakened public before
random violence against Latinos is stopped in the
Southwest. It won't be an easy victory, and it
won't come soon. 7

Considering all of the obstacles before us in our attempt

at working with law enforcement to quell the rising problems, the

questions which we must consider are: Where do we start, and who

is to start it? We must also establish what it is we want from

law enforcement; law enforcement must ask what it wants from us.

1 S
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POLICE BRUTALITY

Most Chicanos and police have not alwars agreed on what is

proper police practice. Likewise, criteria for what is brutal

and for what is proper are subjective and merely descriptive of

what took.place, rather than a description of what -Jolice do.

Yet, the perception of what Chicanos view as either proper or

brutal is as important, if not more so, than the practice itself.

W. Gilbert Pompa recently testified that:

No single issue will lead to serious community
disruption as allegations or perceptions of the
use of excessive force by police . . . one single
charge of excessive use of force against a police
department has the capability of snowballing into
an avalanche of problems that may include a vicious
cycle of police and citizen killings; a decrease
in public confidence in, not only the police, but
the entire city and even state administrations;
and a decline in citizen cooperation with police,
greatly hamering theability of the police to do
their job.

What Chicanos object to and call police brutality is the

judgement that police have not treated them with the full rights

and dignity guaranteed them by the constitution as members of this

free country. Any practice, police or otherwise, which degrades

a people's status as human beings, restricts their freedom,

harasses them, or Uses unnecessary force against them is brutal

and should therefore be subject to the closest public scrutiny and

control. According to recent comments of Loyola University Law

Schobl Professor, Gerald F. Uelman:

200



Police can no longer investigate or police
themselves. There has to bean outside
scrutinizing body to do so.

Professor UeIman is not advocating citizen review offices or

boards. He does, however, prefer a reviewing and enforcing

body at A high level of government.

Historically, police have tended to behave in an offensive

and oppressiVe manner when dealing with those persons they

consider as lower in class than they. When race and ethnicity

are additional factors, the problem is compounded. Common

approaches by officers in such situations are:

1. the use of abusive and threatening language

unreasonable orders for some action

3. field interrogations and fiImings, or
indiscriminate searches of persons or
personal property

4. physical intimidation

5. inappropriate use of disabling paraphenalia

6. use of deadly force.

Use of Abusive and Threatening Language

The language factor is an important one, not because of what

is actually said but what was intended to be perceived. There is

a difference in the message conveyed when a police officer states,

using the all too familiar intonations and non-verbal language,

"I busted that Mexican," and one where an officer might say, "The
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guy I busted was a Mexican American." Chicanos have been targets

of profanities and degrading terms: spics, greasers, and a s.

"Move and I'll blow your f---ing head off," is a common chastisement

used by police in commanding Chicano suspects. Young Chicanos are

particular targets of such harrassment, especially if the police

perceive them as non-conformists. Present day Law Riders fall in

this category.

Unreasonable Orders for Some Action and
the Use of Field Interrogation_and Filmings

It is extremely important for police officers to be in complete

control when investigating incidents or when effecting arrests. But

at what point do such actions cease being "aggressive crime prevention"

and become, simply, harassment?

The dispersing of social, street assemblages of youth, the

constant stopping and checking for identification or vehicle code

violations without good reason, are clear forms of harassment and

restriction of Persons' rights to move freely, as are the taking into

custody,- and the detaining and photographing of youth when no crime

has been committed. Recently,,some Chicano youths in the Los Angeles

area were stopped, detained, and photographed by the Los Angeles

Police simply because the police happened to notice them. It was not

until the police were enjoined, through a suit by the American Civil

Liberties Union which claimed:

. . the stopping of the youth suspected of being gang
members amounted to unconstitutional search and seizure,
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invasion of privacy, and1invidious discrimination based on

race and privacy' . .

Although the judge did not agree on the race and poverty issue, the

activity was stOpped. Police were allowed to photograph, but only with

permission of the intended subject. Another point of concern which

is concomitant to the above is the searching of individuals unnecessarily

and without proper authorization. Despite the constitution's Fourth

Amendment's directive, with few exceptions, that policy obtain a judge-

signed warrant before sgarching, we are still confronted with the problem

of too many overzealous officers violating it. The late Supreme Court

Jus,ice Louis J. Brandels stated:

If the government becomet a lawbreaker, it breeds
contempt for the law; it invites every man to 11

become a law unto himself; it invites anarchy. "

In too many instances we have seen where although perhaps

wrongly, citizens have decided to physically resist what they

perceive as a violation of theirFourthAmendment rights by police.

Physical Intimidation and Inappropriate
Use of Disablin Parathenalia

The fact that the appearance of police in uniform their

physical size, numberi, training, equipment, and support - is a

crime deterrent, is good. The fact that the police can likewise

use these attributes unnecessarily and to degrade, can only serve

to intensify resentment towards them. Tliere are numerous accounts,
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of incidents where police are accused of escalating what should

have been a simple identification check into a violent aad

unnecessary' arrest. An article by Angel Fernandez recounts:

. . tthe policeman) comes up and says, 'Give me
your ID, boy.' I said, II ain't no boy.' . . . he
was trying to pick a fight so we got in an argument

he starts hitting me in the chest with his
finger . . . and I knocked his hand out of the way

. . an assisting officer grabbed (the subject)
and several policemen pulled up . . . there were
'four or five holding me , . . (officer) Mize is
'hitting Me with his flashlight . . . case is now
pending in Fremont Ainicipal Court,for resisting
arrestiand battery on Union City,police officer

This article also reported the officer's account, citing that the

alleged victim of the police action interfered with the officer,

thrust a finger at the officer's chest and struck him with his

other hand, and resisted arrest.
1

'Use of Deadly Force

'The hub of the police brutality issue lies in the use of

excessive force, the ultimate being deadly force. Althrtigh every

state in this nation allows the,=use of any amount ofiforce

necessary to effect an arrest or, in general, to maintain public

order, the, ave somehow failed to precisely delineate the amount

of force polilcemen can properly use. In the case of the use of

deadly force, although in most stateS'it is limited by law, "twelVe

states have no justification statutes limiting an officer's use of

deadly forceP
13

The limitations are-hot clearly defined and are
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not uniform nationwide, ACcording to a Community Relations Service

publication:

Nonconformit7 is evident. Some states follow the,,
common law approach; others follow the forcible-
felony rule; others the Mbdel penal code approach;
while others haye no state jOstification at all on
deadly force.

California uses the Mbdel nrearms Policy which was adopted

by theC"41ifornia Peace OffiCers Association on May 20, 1975.

Priorta its adoption, Attorney General Younger charged that:
,or

diversity in shooting policies is a serious problem
to California law qnforcement. 15

This div sity in shooting policies in California remains, though

there is this model. A further compliCating-problem ifs the

hundreds of law enforcement agencies in the state, each with its

awn policy, or lack of it, in Los Angeles County alone, there

areseme fifty law enforcement units, each-approaching the Mbdel

Firearms Policy,according to each thief's.attitude and philosophy.

Considering the various persanalities involved and,the discretionary

lattitudetallowed in shoaings,jt is almost impossible to expect

that there is going ta,be a.uniform adherence to an);' policy.

Accor4ng to,Brewnlee Haydon, Eire7.tor ofthe Los Angeles

Police Projett;-in,1979, of the fofty-sevenireported police-induced

homicides, fourteen were Latinos; of the forty-seven wounded by

police gunfire, tWenty-two were Latinos; in twenty police hot

pursuits, one Latino died and two were injured; and of 'other causes

19 ")
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of death attributable to restraint holds (bar-arm andcartoid) or

beatings, two Latinos where killed and one was injured. These

deaths and injuries occurred in and around Los Angeles. They

involved smaller police departments, the Los Angeles County Sheriffs

Department, and the California Highway Patrol.

Excessive force problems do not always occur on the streets

during the heat-of-the-moment situations. They occur in police

stations and jails where the constitutional rights of a stispect

are least protected. They occur during interrogations, when the

suspect is uncooperative, when there is a carry-over of an affront

by an arrestee on an officer in the field; or when an offender attacks

an officer. One reported situation occurred in the jair of the City

of San Fernando, California, where two Chicano suspects were severely

beaten after being arrested for disturbing the peace. One officer beat

the two while the Acting Chief of Police looked on.

Why one officer hit the suspects while the supervisor condoned

the action is left to conjecture. This department must have surely

forbidden such activity through its written policy. A question

obviously arises about these policies and their ability to be

enforced. The underlying problem is that these violations of policy

occur with the seeming approval and, a later defense of it, by

police officers. Police officers, it seems-, are protected by their

superiors and police associations from any official or outside scrutiny
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of their actions. This brotherhood or culture of police indicates

that there may Le an officially appropriate way for responding to

a given situation, but there is also a P.O.A. - preferred, and

therefore, a better way of doing things. According to Bruce Cory:

. . in January, 1975, Police Chief Murphy issued
a revised firearms policy far more restrictive than
the 1972 order . . . the San Jose Peace Officers

,ociation saw matters-differently . . . sued in
L,cate court to enjoin enforcement of the firearms
order . . . the court issued a temporary restraining
order against the new firearms policy . . . Murphy
withdrew the policy and reinstituted the old order

. . . In March, 1978, an appeals court ruling
struck down the injunctionagainst the 1975 firearms
order. . . . McNamara (new police chief) agreed
that he plans no revision in the firearms policy . . .

he doesn't want to jeopardize the still-new mood of
cooperation between his office and the P.O.A. 16

Mr. Cory did not intend to imply that either chief was wrong or

weak. He merely indic4ted that the P-.0.A. is a powerful body of

organized policemen capable of using that power to protect what

it considers to be in its members' interests. In fact, since

taking over the San Jose Police Department in 1976, Chief McNamara

has not only been successful in steadily improving the Department's

community approach, but has likewise improved relations between the

P.O.A. and his office. Police and community leaders have attested

that it had to take a strong administrator and a community-sensitive

person to be able to do this in a city which at one time was on the

brink pf explosive deterioration of police-community relations,

because of police brutality issues. The rank and file policemen

had also been at odds with their chiefs because of reforms each had

implemented.
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Of course, all is not perfect, but as is happening in San

Jose today, there has to be a continuing and all-encompassing

effort to remedy the long-standing, police-community problems

which exist in our communities nationwide. The police agency

administrators and line officers, community organizations and

leaders, and the educational and religious institutions must

be involved; the business groups should play an active role;

and, last but most important, the mass

of news, entertainment, public service

be influenced to play a strong role in

media those elements

and advertising must

resolving these problems.

The media must reverse the negative stereotyping and the

sensationalizing of issues. They must assist in a manner that

extends beyond objective content and timely dissemination.
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RECOMENDATIONS

There is no magic key to solving police-community problems,

particularlY those linked with the use of physical force, since

the law itself permits police officers to use such force in certain

arrests. At times such force may be necessary, although it does

compound the problem. Deadly force by police, without a doubt,

precipitates the severest and most complex of problems in any

community. Thus, in determining what course to follow in resolving

physical force problems, we should begin with the deadly force issue

and proceed from there.

- We should continue to press aggressively for changes in

national, state and local laws which protect our civil rights, so

that they protect all peoples' civil rights.

- We should eXhort national and state legislators to create

such federal and State units which would develop, employ, control

and enforce a uniform shooting and other physical force policies.

We should continue to advocate for changes of such practices

of individual police departments which contribute to the precipitation

of tensions and distrust in our communities.

- We should vigorously demand local, citizen grievance procedures

and police accountability.

- We should insist on maintaining recourse to the federal

government for situations where local investigations of and other

attention to cases of police using excessive force are inadequate.
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- We should persit in our demands that our police officers

be trained as well in the humane aspects of law enforcement, as

in the technical and military ones.

- We should strongly urge that the National Institute of

Occupational Safety and Health place the problem of police

occupational stress at its highest priority level for remedial

action.

- We should stimulate the study of present police services

to determine how the following can best occur within public safety

considerations:

1. provide law enforcement-services___

2. provide other public, but law enforcement related
services

3. provide for the development of equally weighted
public service agencies excerpted from present-day
law enforcement services, so as to improve delivery
of such services and So as to allow regenerating
mobility for policemen.

- We must continue to organize such groups which promote and

provide assistance to police agencies in community survival issues.

We should play an active part in voluntary and appointive

governmental bodies, such as police commissions, qualificationF

appraisal boards, and investigative task forces to provide decision-

making input to government.

- We must develop, .promote and assist organizations of Hispanic

practitioners of the administration of justice.
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- We must increase our efforts at organizing, registering,

educating and motivating our people to participate in the electoral

process.

- We must prepare ouiselves and actively compete for all

levels of public office.

Submitted by

Angel M. Alderete
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INTRODUCTION

In prLenting this paper to the National Hispanic Conference

on Law Enforcement and Criminal Justice, and to the Law Enforce-

ment Assistance Administration, it may be difficult to adequately'

address the simple phenomenon known as "police abuse". The
. _ 41

relationship between police as friend and police as foe must be

understood within the framework of the causes of crime, and the

concrete historical conditions in the economic development of this

society.

LEAA has been invOlved in, and was basically developed to fight

against, the causes of crime. This mandate arose out of a narrow and

shallow view of,the causes of crime. The response, which prevails

today, was to flood society with more and better equipped police

putting a cop on every corner, militarization, and increased technolOgy.

Crime is not only caused by economic policies whith result in

'-'direct suffering for millions of people, but also by individualistic,

competitive, and cynical values which are endemic to this society.

Mbdern North America is characterized by historical patterns of racism

in an economy which emphasizes high profits at the expense-of people's

needs and which develops, for a large part of this society, alienation

1)
and insecurity from a tedious work place, under-employment, unemployment,

dead-end jobic and job instability. Divisively pitting people against

each other for scarce jobs by purposefully funding education at in-

.,.-reasingly lower levels, Hispanics through the United States became

Victimized, first by the racism from both the people in the labor
e



market competing for available work and by business interests who

profit by keeping people non-unionized and divided.

0

It is the firm belief of this writer that crime is not innate in

a society, just as it is not innate in any racial group. It is

without doubt'that Hispanics and other racial minorities not only

commit a disproportionate amount of the street crime, they are,also

the victims of street crimes at a disproportionate rate. Further,

it is without doubt that crime is directly related to factors of-. poor

education, unemployment, alcoholism, and drug trafficking. Ps a people.,

Hispanics throughout the United Sfates are disproportionately victims

of those crimes which the society tolerates. To deal with crime,

as LEAA has done in the past, by strengthening the police with numbers

and arms, is to accept the inevitability of crime and the permanence

of the social system which breeds it.

While LEAA, Hispanics, Blacks, or most people for that matter,

really are powerless to dek directly,with these phenomena, they must

-be taken into consideration in order to fully recognize the limitations

of the suggestions and recommendations that are made in this paper. From

this paper, it can be seen that Hispanics have to fight against police

abuse concurrently with a struggle for the right to a decent standard

of living and to exercise our constitutional freedom.

In the first portion of this paper recommendations for the police

violence'involving deadly force will be presented. While the supporting

history and analysis provides some understanding of the problem,

it is submitted that police violence against citizens will best be

220 11"
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understood after a reading of the second portion dealing with political

espionage and the use of iftfiltration and agent provocateurs agains

Hispanic efforts to fight for social and political equality. We

are not the first to be subject to the power of police repression in

the United States. However, it is clear that the essential function

of the police is to control and limit the social and economic growth of

Hispanics, Blacks and poor people in the United States. Under the

guise of maintaining "law and order" and using racism to characterize

Hispanics and other minorities as inferior and violence prone, the

dominant society has allowed the police and their function to be

mystified so that the social control and poliiir-al activities of the

police are disguised and left uncontrolled.

There is a serious police threat to the Hispanic liberty and the

political growth of Hispanics in the United States. The recommenda-

tions that follow are submitted with the hope that participants to

this conference can address the issue in a way that will reflect

the whole iceberg and not just the tip.
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SUMMARY

OF

RECOMMENDATIONS

POLICE ABUSE

A. Police Abuse Involving Deadly Force and Serious Bodily Injury.

LEAA should immediately establish uniform standards for police

abuse. Such standards should be based upon the model of the Honolulu,

Hawaii, Police Department,-who, in recent years has averaged only

one death. Said guidelines should then be utilized to strictly

rate targeted law enforcement agencies in the following categories:

1. Police caused deaths.

2. Deaths by shootings.

3. Deaths by other means.

4. Police inflicted serious bodily injury.

5. Citizens' complaints of police abuse and excessive

use of force.

These categories should then be analyzed by race, geographical

area, division, sub-division, and by individual officers.

Guidelines should then be established for metropolitan areas

based upon the Honolulu example and adjusted on a per-capita basis.

LEAA guidelines and uniform standards should be then enforced

,by annual audit and investigation. Any law enforcement agency in

violation of the guidelines should then be placed under probation for
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a period not to exceed one year. Those law enforcement agencies

that remain in violation of the guidelines for a period of two years

must then be prohibited from receiving any federal or LEAA funds

for any programs, projects, technical assistance, equipment, funding,

or federal support, whether monetary or otherwise. Further, those

law enforcement agencies in violation should further be scrutinized

to determine whether said agency promotes or retains those officers

who are identified as repeat offenders of citizens' rights.

For those law enforcement agencies that remain in violation

of guidelines for more than three years, LEAA shall then recommend

appropriate civil and criminal proceedings against those individuals,

supervisors, law enforcement agencies, or public entities responsible

for said continued violations.

B. Alternative to the Use of Deadly Force.

LEAA should discontinue the funding for the purchase, develop-

ment, or research in lethal weapons used by law enforcement agencies.

LEAA should continue funding, and increase said funding for those

law enforcement agencies who research and develop non-lethal, or

less than lethal weapons. These are devices and agents intended

for use in normal law enforcement application that do not create a

substantial risk of permanent injury or death.

LEAA should increase funding for those law enforcement agencies

that put to use on a permanent basis, less than lethal weapons

as alternatives to deadly force.
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C. Community Supervision of Law Enforcement Agencies.

LEAA must initiate the development of a uniform citizens' complaint

procedure for the reporting, investigation, and reduction of police

abuse. It is proposed that LEAA should provide funding to cities

and other governmental entities who establish civilian review boards

or other similar entities which include the following elements:

1. Exclusive jurisdiction over citizens' complaints

of police abuse, false imprisonment, and

excessive use of force.

2. Lne authority to make factual determinations

and to discipline or remove offenders.

3. The authorityto review police procedure and

policy concerning police abuse or excessive

use of force.

4. The authority to independently investigate all

allegations of police abuse or excessive use

of force, with full subpoena powers and im

mediate and unrestricted access to areas of

alleged police abuse.

No specific guidelines are suggested for the composition or

formulation of other aspects of civilian review board. However, it

is essential that those review boards funded by LEAA contain

positive aspects of community input and total independence from

internal police department influence.
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A. Political Intelligence Gathering.

1. LEAA should continue to require 't any state

or local agency that involves itself in polit-

ical intelligence gathering should be pro-

hibited from receiving LEAA funds, or any

federal funds whatsoever.

2. LEAA should enforce its regulations prohibiting

political spying by state and local agencies

receiving LEAA funds by annual audit and estab-

lish sanctions, both civil'and criminal for

violations of LEAA regulations and standards.

3. LEAA should establish direct grants and other

funding for cities and law enforcement agencies

who establish disclosure laws or statutes that

provide that an individual who has been the

subject of political espionage may have access

to those records accumulated by said law

enforcement agencies.

4. LEAA should provide 'funding for cities and law

enforcement agencies who establish laws pro-

hibiting political intelligence gathering and

projects for enforcement of said laws.
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ME -HISTORY OF-LEAA' S FAILURE TO COIITROL -CRIME

Arising out of one of the Omnibus Crime Control and Safe Streets

Act of 1968, the LAW ENFORCEMENT ASSISTANT ADMINISTRATION (LENA) was

established as a result of a "law and order" mentality which arose

in response to the crisis that was being created by this Country's

involvement in the Vietnam War, and the popular response against

that war. LEAA was set up because:

Crime finds that the high incidents of
crime in the United States threatens the
peace, security and general welfare of the

Nation and its citizens. To reduce and prevent
crime and juvenile aelinquency and to in-
sure the greater safety of the people,
law enforcement and criminal justice
efforts must be better coordinated,
intensified, and made more

1
efficient at

all levels of-government .

Among other things, LEAA was to be a funding mechanism

for local police to acquire crime prevention, hardware

and techniques. The concept was that if the crime rate

increased, it could be controlled and reversed by militariza-

tion and increasing the fire pouer of local police depart-

ments. According to FBI statistics, crime rate had in-

creased during the 60's before LEAA became law. Those same

statistics now indicate that the same increases and fluc-

tuations have been recorded by the FBI during the 70's.-1 It

has now been made abundantly clear that although police have

been funded and armed at a unprecedented high level, they have

done little to stem the rise in serious' street crimes which run

ramant in the Hispanic, Black and other racially different communities.
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It is without doubt-that the underlying-reason for crime in the

United States arises out of the growing number of unemployed, es-

pecially among youth where crime rates are the greatest, the de-

structive effects of war, conscription, alcoholism, and the

abundant access to serious and disabling drugs. Vile the police

have sought more and bigger guns, more officers, helicopters,

gasses, computers, and every other sort of technol gy, this ex-

penditure of federal funds has been totally ineffectual ih protecting

working class and minority communities from crimes of personal and

economac victimization. This conclusion is supported by a number of

studies, financed primarily by the LEAA.

In 1965, when the number of police officers on duty in the

subways of New York_was tripled_fram 1,200 to approximately 3,200,

a short term drop in crime followed. During the next five years,

however, the crime increased six times over the 1965 level. Some

nighttime crime was prevented, at a cost of $35,000 per felony,

but the crime rate was simply displaced by daytime crime).- A

4
similar result was found in a project in Atlanta, Georgia.

In Kansas City, an experiment known as the Preventive Patrol

Experiment, financed by the Police Foundation, found that tripling

the levels of police patrol vehicle had no effect on the crime rate;

a subsequent experiment in eliminating patrols and simply responding

to citizens' calls for assistance also made no difference..
5

21

228



Another comprehensive study found that there-was no relationship _

between the level of crime and the level of police expenditures in

the 166 largest urban areas in the United States.-6-

Studies of foot patrol practices show that massive increases in

the number of officers on patrol maY lessen the level of street crime

in a given place at a given time but do not reduce the overall rate.

Even when the police have refused to work, there has not been any

appreciable change in the crime rate, with the apparent exceptions

of Boston in 1919 and Mbntreal in 1969.
/

According to a systematic evaluation of LEAA by the Center for

National Security Studies,

The evidence is overwhelming: the

Federal Government has greatly in- -

creased its,expenditures to combat
crime, but these expenditures have

had no effect in reducing crime.
Not only has the LEAA program failed

to halt the rise in crime rates,
but the program administrators have

not yet determined the steps or
procedures that can8be taken to
achieve that goal.

A more sophisticated and accurate survey of crime victims

nationwide showed no significant change in victimization rates for

violent crimes and showed an increase in rates_for property crimes

1 from 1973 to 1974 a period when LEAA's programs were supposedly

having its greatest impact.a In an evaluation of LEAA's crime re-

duction capacity, an important LEAA policymaker stated "we have

learned little about reducing the incidence of crime and have
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no reason to believe that significant reductions will be secured in

the near future."12

POLICE ABUSE AND LEAA

What can be said for the increased militarization and arming

of law enforcement agencies is that civilians killed by the police

have increased to alarming proportions. Citing a recent report re-

lease-from the New York Times, Congressman John Conyers indicates

that in the last decade, approximately 6,000 people have been shot

to death by police in the United States. 'Of these, an excess of

50 percent are racial minorities. These statistics are consisted with

other reports indicating that an average increase of approximately

350 citizens killed by police each year has been shown over every

decade since the 1950's..
11

For example, in Los Angeles County, in

excess of 230 shootings per year in the 1970's have resulted in

excess of 30 additional deaths per year, every year, since 1975.

Of these, 80 percent were minority, and slightly lower than half of

those killed at the hands of law enforcement officers were Hispanic.

Armando Morales, Professor of Psychiatry at the University of Cali-

fornia at Los_Angeles, reports in a recent paper that Chicago

Police's killings of citizens revealed that the death rate for

Hispanics was highest, 4.5 for 1,000 population, Black citizens

followed with 2.67 per 100,000, and White citizens have the lowest

rate at .34 per 100,000. Hispanics were killed by police in Chicago

between 1969 and 1970 13.2 times more often than Whites. There are

abundant studies indiCating that law enforcement agencies kill, maim,

arrest, prosecute, jail, imprison, and spy upon minority communities

230
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significantly disproportionate to their numbers in the population

at larae. At the time of this-writing, another LEAA funded program .

which consists of a federal report on the Los Angeles County District

Attorney's Program has voiced what the Hispanic and minoirty communities

ha-,'e known for 50 years. In his report, Gerald M. Caplan stated:

I feel that L.A.P.D.is not willing

to go to great lengths to avoid shooting

a civilian when the rules permit it.

Caplan went on to warn the community that a citizen who confronts

the L.A.P.D. should "do so at his or her own peril".11 And, as

though to prove the truth, on Thursday, June 26, 1980, the Los Angeles

Times reported the death of Larry Mbrris, a 28-year-old laundry man.

The paper quotes County Coroner Thomas Noguchi.as listing strangula-

tion by a baton as one of the probable causes of death. It is

admitted by the Police that they used the batons to subdue Mbrris,

that he was unarmed, and that he had been pursued into his second-

floor apartment because the officers believed that fire-crackers

set off by youngsters in the neighborhood were gun shots. County

Coroner Thomas Noguchi states:

Mbrris' body showed evidence of perhaps

twenty to twenty-five bruises, at least five

on the trunk of the body inflicted by batons.

Noguchi further said that the cause of death was possibly choking

because,

in the neck area, there are distinct bruises

not on the skin (surface) but in the internal

structure - indicating that the neck had been

squeezed with a choke-hold type of maneuver.

In addition, there was a thin (exterior bruise)

about three inches in length found in the re.ck

area.
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In the past, LENA funded programs haVe consisted of hiring more police,

building detention centers, investing in police training and public rela-

tions sessions,,and purchasing communications and computer equipment.

This was determined by a summary of hearings held by Congressman John

Conyers' Sub-committee on Crime (dogust 17, 1978). These hearings on a

proposed reconstruction of LEAA stated that LEAA spent nearly 6 billion

dollars in ten years with "little or no inpact on the rate of crime, the

fear of victimization, or the sense of injustice experienced by persons-

especially minorities and the poor - who come in contact with the criminal

justice systems." It cannot be said with accuracy to what extent LEAA's

programs have increased the rate of police abuse and police brutality

against citizens. Clearly, an inference can be drawn that by increasing

militarization and by acting on the presumption that more force can be

used to eliminate crime, LEAA may have unwittingly contributed to the re-

generation of conditions that lead to the Watts Riot in 1965 and the wave

of civil disobedience and violence that swept the Country, and that has

appeared to have been rekindled in Miami, Florida in 1980.

THE PROBLEM AND TRADITIONAL REFORMS

It is submitted that LEAA must change its direction and principles in

order to arrest crime, including crimes by police against citizens. LEAA

must direct its energies and funds toward the direction of changing police

operations to make them accountable to civilian authority and to the law.

It is without doubt and irrefutable that physical assault on persons by

policy as a mechanism of social control is a wide-spread problem in the

United States. Further, it is characterized by a high rate of minority

victims, and by officers who, out of their own biases, ignorance, and
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fears have attacked and abused people they see as threatening or inferior.

All too often, these attitudes and actions have been shared, condoned,

covered-up, and defended by police supervisors and local administrations.

For example, according to a 1977 report of the)°Ublic Interest Law-Center

of Philadelphia, 58 percent of those reporting police brutality were Black

.and Puerto Rican. 15 , In Denver, Colorado, the northern most city with a

large concentration of Chicanos, was the scene of an apparently gratuitous

killing of two Mexican-Americans by police in the Summer of 1977. The

police killing of a young Chicano laborer in Houston, Texas in the same

year, prompted a study by the Texas Mbnthly, in which Houston was described

as a "police state." Attorney Percy Foreman, cites the criminal justice

administration and the district attorney's office which he says "hue

white-washed every charge against a policeman," thereby encouraging more

police violence by letting'Oolice know that they are free from sanctions

of law. 16

In that study, a Houston city attorney told the Texas Mbnthly that

events leading to the killing of the young Chicano worker would never had

happened had not a long string of earlier incidents and killings been

tolerated and even ignored by official indifference and had not excessive

use of force been allowed to become a way of life for Houston policemen. 17

Traditional reforms for curbing police abuse have fallen into two

categories: first is the improvement of the caliber of the force by

better selection and more adequate training, particularly in social rela-

tionships; and second is the establishment of an outside review board to

hear citizens' complaints and recommend appropriate discipline. Both of

these remedies are based upon the presumption that the misconduct is

b
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the\result of the individual officer acting with excesses. The argument

further goes that these officers must be weeded out and/or their behavior

must be corrected by training or discipline. Although'there is some

merit to these approaches, standing alone, they are clearly iradequate.

SUPERVISORIAL RESPONSIBILITY

It is those in command, not the line>officer, who is fundaw2ntally

responsible for police abuse. Police abuse has its roots not only in the

shortcomings of individual officers, but in the system of which they are

a part. Mbst officers will tell you that they are usually trained by their

superiors to go along with the program and do as they are told. This is

not to say thdt we completely discount the bad effects of improper

selection of officers, or oppose efforts to retrain them more adquately,

for their difficult, sensitive, and thankless work. But, it is strenuously

argued that the role of the police, and indeed, the role of the criminal

justice system, needs redefining if the police are to eseape being cast

into the role of oppressors and law breakers. Today, the individual
11-

officer, rather than the police command, bears the brunt of public

1

generated by oppressive acts and,the officer is caught in the middle between

citizen outrage and command orders. As part oLa quasi military organization,

faced with this dilemma, the individual officer has little to do but to

obey orders and close ranks with the department and Other officers who

also may engage in abusive conduct.



POLICE ATTITUDES,

While "street crime" is endemic to poverty areas and gives rise to

greater police action as well as to greater police dbuse, no racial or
_

class sector Of society:seems to'be totally immune. It Ts clearly ob-

servable, however, that minority populations.bear the brunt of Police

lawlessness, against which they usually-feel they have no legal recourse

or political or social/economic clout. Also,the extent to which city

admihistrations, police officials, and groups who encourage racial dis-

,5

crimination allow or condone police'biases and improper behavior relates

directly to the extent of police abuse. A survey of polite, attitudes

and public responses are cited in vigilante politics (University of

Pennsylvania Press, 1976). One writer quotes a governmental report which

found that police (predominately whVe across the nation) are generally
4-

hostile toward Blacks a/1(i other minoritie; practice wide-spread brutality,

and have little understanding of the constrUctive role of political dissent

in a democracy. 18 Too often, they lack.understanding for the reasons

for hostilities :which peryade many minority groups and barrios frequently

expressed as much against one another as.against dominant groups or the

police who are igen-as re4senting an oppressilie satiety bf which they have

no part.

4..

These studAs indicate that increasingly, the line officer feels

threatened and besieged,'eSpeciaily -in neighborhoods or communities of

which he is not familiar. In-theie Communities, he feels isolated;

confUsed by conflicting attitudes and conflicting directives.
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UNIFORM STANDARDS POR POLICE ABUSE, AND,RECCNVENDATIONS

Such standards should be strictly enforced and should have as their

basic goal and as their guiding light, a change of orientation from the

ideology of confrontation and escalation to one of non-confrontation and

capture. This change in attitude and a policy that the use of deadly

force is the last alternative, has been proven by the Police Department

of Honolulu, Hawaii, to be effective.

In a recent CBS Editorial, CBS Newsreporter, Connie Chung, presented

a comparison between the Honolulu Police Department and the Los Angeles

Police Department. The results were startling and eye-opening. In the

last five years, Honolulu P.D. had averaged one death per year at the

hands of police officers. Also significantly reduced in comparison to

L.A.P.D. were the number of serious bodily injuries, and the number of

,citizens' complaints against officers. Critics of this,study stated that

Honolulu could not be compared to Los Angeles. But the study went on to

further show that when adjusted for population, Honolulu actually had a

higher number of violent crimes, including,robberies, murders, rapes, and

an equivalent nuMber of burglaries, and-other serious crimes against

property. The study went on to point out that the guiding principle for'

the Honolulu P.D. was capture, not confrontation. Each officer, instead of

focusing upon the use of the pistol or rifle as the focus of their train-

ing and qualifications, the Honolulu P.D. required extensive use of hand /

to hand combat which included one month of re-training and practice per

year for officers out of the academy, and a rigorous six-months training

before entering the Honolulu P.D. importantly, weas the attitude of
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the officers as reflected by the policy of their supervisors. The use of

deadly force was the last alternative.

LEAA should establish guidelines based upon the Honolulu model.

Further, said guidelines should then be utilized to strictly rate law

enforcement agencies in which-policeTabuse has been identified as a

problem. Some categories suggested are: (1) the number of deaths
_

caused at the hands of police; (2) the-number of those deaths by shoot-

ings; (3) deaths inflicted by ary other means; (4) police inflicted

serious bodily injury; (S) the number LQf -citizens' complaints of police
--

abuse and excessive use of force_filed-againstany particular department;

and (6) the number of lawsuits filed against any particular police de-

partment.

Upon analysis by race, geographical area, division and any other sub-

category of any particular police department, and by individual officers,

- this data could then be used to determine whether a police agency is in

fact guilty of excessive use of forte and brutality on its citizens.

These guidelines and uniform standards can be enforced by an annual

audit and investigation by LEAA. Violations of the guidelines should re-

f

quire probation and finally prohibition or elimination of any Federal or

LEAA funds to the offending law enforcement agency. Further analysis must

be done ,to determine whether those wrong-doning agencies promote or retain

those individual officers or their supervisors who are identified as re

peat offenders of citizens' rights. Supervisorial officers who encoUrage,

condone, or promote those officers Who are identified as repeat offenders

of citizen's rights must be identified.
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Finally, law enforcement agencies that remain in violation of these

guidelines for more than three years should then be subject to appropriate

civil and criminal proceedings against those persons identified as being

responsible for the continued violations.

These stiggestions are submitted as a scientific approach to a national

problem that if left unresolved will continue to fuel the fires of racism,

violence, crime, terrorism, and will if ultimately lead to the ultumate

confrontation between citizens and their police.

Until LEAA, or the Department of Justice sets forth guidelines as to

what is permissible and what is impermissible, offending law enforcement

agencies will continue on their course. An analogy may be drawn between

the automobile industry who, for a number of years, refused to recognize

thatpollutionwas creating serious damage to the society as a whole. It

was not until constraints were placed upon inefficiency and fuel consunp-

tion, andpollution standards were rigorously enforced that the entire

attitude and direction of the automobile industry was changed. The same

must be said for law enforcement agencies. They must not be allowed to

argue that it is permissible that police in Houston, Philadelphia, Los

Angeles, and other offending cities have a license to use deadly force

whenever it is "within policy." The LEAA report prepared by Gerald M.

Caplan (March 7, 1980) 19 concluded "L.A.P.D. does not view the rules on

use of deadly force as forming the outer-most limits within which dis-

1,

cretion can be exercised, but rather as setting forth a'set of conditions

which, when fulfilled, mandate a shooting." It is clear, that with this

type of attitude that no shooting policies, nor guidelines with regard

to the use of excessive force, nor investigation procedures will be
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effective against stemming the rising tide of police abuse. It is only

when LEAA and other federal government agencies address the factual data

in a scientific manner that law enforcement agencies and local adminis-

trations will get the message to reduce police abuse. Finally, should

these monetary sanctions and incentives fail to reduce police abuse in

any given area, said agencies and individuals should be scrutinized to

determine the specific source of the problem. Critical to this analysis

would be whether said agency promotes or retains those officers who are

identified as repeat offenders in police abuse situations. The self-

policing-in-house investigation and determination by the particular police

department should not be considered as definitive of whether an act of

police abuse occurred. This finding would clearly be unreliable. Rather,

the raw data should be that which determines if there are offenses and

offenders. )Death, serious bodily injury and citizens' complaints are the

-most accurate determination of whether someone is having trouble relating

to the community, and whether that police agency condones continued ex-

cesses on the part of its officers.

Finally where a law enforcement agency remains in continuous viola-

- --
tion, LEAA should then recommend appropriate civil and criminaI--prOceedings

against those individuals, supervisors, or public entities responsible for

the continued' violations and seek, on behalf of the appropriate class,

remedies for continued violation of LEAA guidelines.

ALTERNATIVE TO THE USE OF DEADLY PORCE

Weapons are the ultimate instrument of police force. They are

constantly used, specifically to subdue suspected criminals by killing
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or injuring them and in general, to intimidate the entire population.

Overt racism of the police and of the general society can be gauged by

the police use of weapons since Hispanics and other minorityraces are

fired upon and killed by police much more than those in the White

community. 20 Weapons are generally classified into lethal and non-

lethal categories. The standard lethal police weapon is the .38 caliber

revolver although recently some departments are starting to use the more

powerful .357 magnum. Perhaps more significant is the increasingly wide-

spread use of the dum-dum bullets, whicii- are" flat, or hollow-tipped

bullets which expand when they enter the body. They rip wide, deep

wounds, resulting in more bleeding and death in many cases. Further,

medical evidence supports the fact that the expanding rounds frequently

leave particles of lead in the body, which then may circulate throughout

causing added injury and death. The 1907 Hague Convention outlawed the

expanding dum-dum bullets on the grounds that they were "calculated to

cause unnecessary suffering." Those same bullets have been banned from

use in the United States Armed Forces and other military units throughout

the world. Despite this, close to 900 police departments were using

dum-dum in 1972, and that number is increasing. 21 Recently, community

organizations in Seattle, Washington, and Los Angeles, California, have

protested the police departments' decision to use hollow-tipped bullets.

The minority community has led in the struggle since police figures show

that 60 percent of the suspects fired upon by police officers in the last

three years have been Hispanics, Blacks, and Asians. Also, now the standard

equipment in many patrol cars is the riot gun a twelve gauge shotgun

which can fire dum-dum slugs as well as double-zero buckshots (each shell

containing nine lead pellets the size of a .32 caliber slug). Mbst
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police arsenals also contain machine guns, sniper rifles, and other

rapid fire automatic weapons for riot control. 22

Mbst of the recent research and development in police weapons have

been done on the so called "less than lethal weapons." The National

Science Foundation defines them as coercive devices and agents intended

in normal law enforcement application not to create a substantial risk

of permanent injury or death. Less than-lethal weapons range from

various night sticks, stun guns, the rubber bullets used by the British

in Northern Ireland, to water cannons, various chemical gases, and

electrified batons. Other sophisticated innovations are the sound

curdler, paint gun, and instant banana peel. 23 Special mention should

be made of equipment developed by Sylvannia Electronics to monitor troop

movements along the Vietnamese Ho Chi Minh trail. This has now been

brought home and is erected along the U.S./Mexican Border in an attempt

to control drug and illegal entry of Mexican Nationals. 24

RECOMENDATIONS: NON-LETHAL WEAPONS

It is recommended that LEM should continue funding for the purchase

and development of non-lethal weapons for use by police. LEAA is current-

ly funding this research and development. 25 It is recomnended that in

order to encourage and provide an incentive for the continued funding,

research, development, and use of non-lethal weapons, that LEAA take the

following measures:

1. LEAA should discontinue funding for the purchase, development,

or research in lethal weapons to be used by law enforcement agencies.

2. LEAA should continue funding and increase said funding for

those law enforcement agencies who research and develop less-than-

lethal weapons.
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3. LEAA should fund and increase funding for those law enforcement
agencies that use, on a permanent basis, less-than-lethal weapons as
alternatives to.deadly force.

CMUNITY SUPERVISION OF LAW ENFORMENT AGENCIES

With each act of police abuse, each beating, shooting, death, false

arrest, insult and profanity made by police, that segment of the popula-

tion who are the subject of such abuse loose faith in the integrity of their

government. One method for the re-generation of community support for a

community police department has been civilian review boards. These, as

well'as other reforms involving civilian input into the control of police

activities, are meant to bring about accountability and to create a public

forum that would tend to eliminate the constant allegations of "white wash."

The fi-st citizen review board was organized in Rochester, Ned York.

This was followed by citizen boards in New York City and Philadelphia.

Despite popular support, the boards were quickly phased-out or co-opted.

The Philadelphia Board's experience was typical of many such efforts

around the Country. With no subpoena power or independent investigative

staff, it had to depend totally upon the police for the fact finding func-

tion and was forced to wait for a formal civilian complaint before it could

initiate its awn investigation. With practically no support from the City

administration and open hostility from the local police association, it

became distrusted by the very community organizations who fought for its

initiation, became bureaucratically inefficient, and in fact did nothing to

minimize police racism. 26 Similarly, in New York in 1966, the Patrolmen's

Benevolent ASsociation waged a successful referendum campaign based on

fear and racism to defeat the civilian review board. 27 In.Denver,
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Colorado, a citizen's initiative to establish a review mechanism was de-

feated, largely because of police opposition. 28 Currently a civilian

review board is attempting to qualify in Los Angeles in the face of active

campaigning by L.A.P.D. Chief, Daryl Gates, the L.A.P.D. Policemen's Asso-

ciation, and members of the police force.

Open fear and counter attacks against modest attempts to curb arbitrary

police power have been so successful that by 1976 Berkeley's Police Review

Commission (PRC), was perhaps the only remaining effort of the wide-spread

campaign for civilian review boards. It too suffered many difficulties from

its inception.

The PRC's nine members are appointed by the mayor and the city council

and are empowered to investigate complaints against the police, to review

and recommend policies, and to subpoena necessary documents and other

material for fact finding. Due to police.non-cooperation and a lack of

enthusiastic support by the city council, it took the PRC over a year to

set up trial boards, its mechanism for disposing of citizens' complaints.

While the Commission has redressed several grievances against individual

officers and raised community consciousness through public forum, it has

not been effective in challenging the institutional racism of the police,

nor in altering law enforcement priorities. This may be attributed in

large part to the initial proposition set forth in this paper - it is the

command, not the line officer, who is fundamentally responsible for abuse.

Further, it is clear that police only act within the society in which they

live and as long as deeper patterns of high unemployment, poor housing,

alcoholism, abundant drugs, and poor education remain a very low
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priority for local, state, and federal governments, the pattern of police

repression and the use of a military police to control these populations

will remain a-part of life in the United States.

RECCWENDATIONS ON COMMUNITY SUPERVISION

In light of the shortcomings set forth above, LEAA must nonetheless

institute and develop a uniform citizeps' complaint procedure for the

reporting, investigation, and documentation of police abuses. It is pro-

posed that LEAA should provide funding to cities and other governmental

entities who establish civilian review boards, or other similar entities

for public accountability whith include the following elements:

1. Exclusive jurisdiction over citizens' complaints for police abuse,
false imprisonment, and excessive use of force.

2. The authority to make factual determination to discipline or
remove offenders.

3. The authority to review police procedure and policy concerning
police abuse or excessive use of force.

4. The authority to independently investigate all allegations of
police abuse or excessive use of force with full subpoena powers and
immediate and unrestricted access to all areas of alleged police abuse.

Like any other governmental institution, before a civilian review board

can function it requires the support of the community, and the local

government. As long as there is resistance by the dominant society, police

and law and order factions, and those who fear the backlash from the politi-

cal power of police departments, reforms such as civilian review boards,

-by themselves, do not offer any hope of significantly changing the way the

police behave. The major problem with review boards is that they do not,

by their very nature, challenge the larger and more basic questions of who
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runs the police, and who determines the priorities of police work. Thus,

even if they do succeed, such as in the Berkeley example, they do so only

at the level of toning down some of the worst abuses of the existing police

systems.

En conclusion, it can be said that, to the extent police abuse comes

from police bureaucracies that openly condone and permit it, review boards

may be effective. However, where police abuse, or more exactly, where

there is a continued historical pattern of police repression of Hispanic,

Black and poor communities, that pattern is more directly related to the

economic and political realities of our country. Consequently, to that

extent, review boards are ineffectual. These realities are more sharply

brought into focus in the following discussion of the history of political

surveillance.
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POLITICAL INTELLIGENCE GATHERING

The difficulty in organizing our people is frequently remarked upon

among Latinos. With our vast and growing numbers; we must ask why people

are afraid to be involved. It would appear that Hispanics and Blacks,

in their struggle for economic_and_social equality, are seen, as a threat

to the dominant society. As such, reluctance to join forces may be tied

to the knowledge that direct control of police department intelligence

units remains, to date, with those who view Latino and Black organizations

as a threat to their economic and political power.

This reluctance is well founded. In 1970, this writer, who had by

then graduated from college and entered law school, witnessed the not-so-

unique disintegration of a powerful Chicano community organization which had

been active in the fight for recognition of the civil rights of Chicanos

in Los Angeles, due primarily to government subversion.

The organization, National Chicano Mbratorium Committee, whose prin-

cipal organizer was Rosalio MUnoz, had tied together even the most divergent

elements of Chicano society through four years of grass-roots organizing.

Individuals and organizations from the most conservative to the most radical,

from the oldest to the youngest, fram the businessman to the vato loco, came

together for the first time, in a struggle for education. They began with

the high school walk-outs of 1967 and continued through the anti-war years.

Even in 1970, police abuse was considered to be, by the community, one of

the major issues and probleMs.
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Eustacio Frank Mhrtinez was at the center of the destruction and dis-

integration of the Chicano Mbratorium Committee. He rose to the position

of National Chairman of the Committee and became known as a regional lead-

er in the Brown Berets. He was also known as a real Chicano crazy. Mhrtinez

continually advocated violence and the use of illegal weapons. He stole

documents and exploited personal differences, lied, and perpetuated gossip

and rumors taddiscredit the leadership of Rosalio Munoz. For example, in

October of 1970, during a campaign of then Senator John Tunney in East Los

Angeles, Martinez disrupted a peaceful protest by attacking Rainey with

vidWnce, unknown to his followers at the time. Martinez was an informer/

agent/provocateur for the Alcohol, Tobacco and Firearms Enforcement

Division of the U.S. Treasury Department, and was working in direct con-

junction with the L.A.P.D. and itS undercover spying unit the Public Dis-

order and Intelligence Division (PDID). Martinez infiltrated the Brown

Berets and the National Mbratorium Committee. He supplied intelligence

information from both organizations, at the same time he committed illegal

acts which led to the police raids and arrests of organization:members and

ultiMately the destructiori of the involved organizations. Additionally,

he infiltrated La Casa del Carnalismo. His assignment was to pick out

leaders ofthe Chicano Liberation Front who he believed to be members of

La Casa del Carnalismo, an organization which had taken responsibility for

some bombings in the E.L.A. area. He had full authority from his superiors

not only to participate in any bombing attempts, but to supply the explosives.

In 4eptember of 1971, Martinez appeared in Court on charges arising

out of a demonstration. When he found that his U.S. Government superiors

tried to frame him and to force him to plead guilty to his charges in an
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effort to get him out of the area and send him back to Texas, he defected.

Shortly thereafter, Martinez returned to La Casa del Carnalismo, the

community anti-drug center, and told them he was an agent, and was willing

to give evidence for the defense in the case of "Los Tres Del Barrio", the

,

name given to three men, Juan Fernandez, Alberto Ortiz, and Rodolfo Sanchez

who had been charged with shooting a federal agent. The case centered

around a federal agent/under-cover Latino who had set-up Casa del Carnalismo

and its leaders by trying to plant heroin in the organization. During the

atteMpted set-up, Los Tres, acting in self-defense,wounded the federal agent.

/ Martinez spoke with Antonio Rodriguez, attorney for Los Tres, as well as

f

/ members of La Raza Unida, and the Citizens Research and Investigation

/
Committee. However, Martinez was prohibited from testifying in defense of

1

Los Tres. The exculpating testimony of Martinez was not allowed by the

Federal Court. Los Tres was sentenced to a total of 75 years in prison,

Other assignments given to Martinez included infiltration,of the

Miexican-American Youth Organization in Houston, Texas, and the Brown

Berets in Houston. There, he provided intelligence information on both

groups and perpetuated acts of provocation and violence in his role of a

"militant Chicano leader." 1

The Seattle, Washington Police files which were released in a public

disclosure suit in 1978 showed that on January 15, 1973, then Mayor Uhlman

of Seattle, Washington, was briefed by the intelligence section of the

Seattle P.D. on the background of the ChiCano Director of El Centro de la

Roza, a Chicano-run community organization. At that time, the Seattle City

Co9ncil had already approved a lease-option plan with El Centro, and the
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final negotiations had been left to the Mayor. Subsequeat to the briefing

by the intelligence unit, the Mayor refused to sign t*he lease. There was

nothing in the file indicating any criminal activity but it Was clear that

a file had been kept, and that the police had intended to influence the

decision of the Mayor. In 1980, police spying on legitimate peaceful

activists continue to be the target of police spying. r1èenter for

Autonomous Social Action (CASA), a group dedicated to assisting undocument-

ed workers in labor and education /3roblems, was spied upon by Eddie

Camarillo, who posed as a,part,Ltime law-student from 1975 through late

1978, Camarillo also infiltrated and spied upon the Citizen's Commission

on Police Repression, Members of the ACLU of Southern California, City

CouncilMan David Cunningham, and a variety of other peaceful groups up

until late 1978. 2 Documents released on june,2, 1980, indicated that

under-cover officers Connie Milazzo, John Dial, and Eddie Solomon, in-

filtrated peaceful civil rights groups. Solomon's role in the organiza-

tions that he infiltrated proved to be similar to that of Frank Martinez.

In infiltrating,the Coalition Againit Police Abuse (CAPA); Solomon began

and perpetuated rumors that caused dissention within the organization.

He also infiltrated and rose to the position of office manager of the

National Alliance Against Racist and Political Oppression and then be-

came a prominent figure In the Young Workers Liberation League. 3 Mem-
,

bers of these organizations state that Solomon offered the use of illegal

weapons, offered to train persons to use illegal weapons that he offered

to acquire, and urged the use of violence at peaceful demonstrations. He

further created false stories and rumor17 about members of the organizations,

created dissention and ultimately lead to the destruction of one chaptei:

of the Young Workers Liberation League. 4
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In a recent nation-wide study of police.intelligence gathering prac-

tices, the American Friends Service Committee which itself has been the

object of police intelligence scrutiny concluded:

As evidenced in response to civil rights and
anti-war movements, even peaceful dissent is

often treated in a hostile fashion by police

who see themselves as believing in patriotic

defenders of traditional systems and values.

Intelligence units, by the largely clandestine

nature of their work, have often pursued to

illegal and dangerous extremes during sur-
veillance and harassment of groups challeng-

ing established practices and institutions.
Bymagnifying threats to internal security as
they perceive it, police departments are often

able to gain public and governnvntal support
for incteasing funding and expanding activi-

ties. 5

While public awareness of illegal intelligence has no doubt increased

since Watergate and subsequent revelations, such activities have been

growing throughout the century. The final report (April, 1976), of the

U.S. Senate Select Committee to Study Governmental Operations with Respect

to Intelligence Activities (Church Committee) headed by Senator Frank Church,

reminds us that the development of today's complex intelligence apparatus

can be largely traced to its beginnings in the First World War. That

report states: "...intelligence agencidt, including the predecessor of

the FBI engaged in repressive activity." This included: A mass round-up

of some 50,000 people in order to find draft evaders; Nearly 2,000 prosecu-

tions for "disloyal utterances and activities;" and The notorious "Palmar

Raids" during 1919 and 1920 in whichsome 10,000 people thought to be

"anarchists" or "revolutionary" aliens were rounded up and imprisoned.
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Federal domestic intelligence programs were officially established

in 1936 and police intelligence units popularly known as "red squads"

pursued leftist political, groups and "labor agitators" during the late

30's. The Church Committee found that, beginning in the mid 30's with

White Hbuse approval and direction, the FBI entered a realm of systematic

intelligence gathering an political ideologues and association. During

this time, and continuing thereafter, Congress, as well as state and

local governments were partners in neglecting their responsibility for

clear legislative guidelines or the abolition of such illegal activity. 6

The FBI and other local intelligence agencies were temporarily divert-

ed by World War TWo from their pursuit of leftists and activists. The

German, Italian and Japanese-Americans, whether they were sympathetic to

the interest of their homelands or not, became the new subjects of politi-

cal espionage. Activists who rose to assist the victims.of governmental

excesses such as the American Friends Service Committee (AFSC) and American

Civil Liberties Union (ACLU) also became targets for political espionage

because they assisted German refugees, prisoners of war, and Japanese-

Americans who had been interned by the U.S. Government. 7

With the beginning of the Korean War, political surveillance activities

once again turned to the "red" threat. The perceived "red" threat to the

American economic .system, the atrocities committed by then Senator Joe

McCarthy, and the execution of the Rosenbergs ushered in the 50's. The

AFSC and other groups involved in anti-war, anti-draft, anti-racist acti-

vities, or who supported the exercise of freedom of speech under the First

Amendment by dissidents and minority groups, once again became the subject



of political infiltration. Activists opposing the testing of the nuclear

bomb, were spied. upon. In the 60's and 70's, the civil rights movement

became a strong and vocal voice, and opposition to the Vietnam War began to

form. Concurrent with these developments, the intelligence gathering army,

spied upon, resisted,and infiltrated the lives of those conscientious

persons who were engaged in constitutionally protected activity. 8

Local police departments began to expand their intelligence gathering

operations in response to a civil rights movement and anti-war movements

of the 1960's. The Watts uprising in 1964 revealed to the Justice Depart-

ment that the local police department did not have any "useful intelligence

or knowledge that ghettos, about Black communities in the big cities."

Following the rebellions in Detroit and Newark in 1967, the National

Advisory Comnission on Civil Disorders recommended:

an intelligence unit staffed with full-time
personnel should be established to gather,

evaluate, analyze, and disseminate informa-

tion on potential as well as actual civil

disorders.... It should use under-cover police

personnel and informants.... 9

Today, almost every major city's police department has its own in-

telligence unit for political surveillance. These units are always hidden

within the police organizational structure, sometimes under the cover of

internal security, inspectional services, or organized crime details. The

elite New York City police unit deliberately uses the misleading title of

"Public Relations Squad." A Los Angeles Times stirvey (May 15, 1980) of in-

telligence un s in New York, Chicago, Washington, Houston, Atlanta,

Detroit, and Los Angeles indicates that these intelligence groups in different
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cities routinely share information with the FBI, Army Intelligence, and

the CIA. Although law enforcement agencies argue that such activities

are over and done with and that their units are now being phased-out and

diminished, the facts are to the contrary. In 1968, New York City had 90

under-cover agents and by 1970 Los Angeles had 167. 10 Currently, the

New York Division has about 180 police officers and a budget of about 5

million per year. 11 L.A.P.D. spends approximately 2.4 million per year

on its unit but refuses to inform the Los Angeles City Council of either

the number of officers in P.D.I.D. or what they do. 12.

Unfortunately, police intelligence agencies are proud of their

efficient nation-wide system of instantly available information on individ-

uals who have been subject to political espionage or criminal investiga-

tion. While this computerization of dataitiay effectively track dawn

criminal activity and sometimes save lives, it is clear that the innocent

person who has been spied upon because of their beliefs and activities, are

categorized with common criminals. Mistakes in reporting and errors

can be compounded through repeat of false or erroneous informa-

tion. People and groups not criminally involved have been, and will con-

tinue to be, widely and permanently stigmatized. Particularly, in the

case of politically active groups and individuals, such gathering and

emination of intelligence is dangerous to their guaranteed right to

free association. The question to be asked is whether these worries and

fears are real or imagined.

John Goldman and Larry Green describe the Cook county grand jury

investigation of the Chicago Police Department's Intelligence-Unit. That
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grand jury described the City as having "all the ear marks of a police

state":

Unchecked by public officials and relatively
unknown to the general public, it trampled on
constitutional rights, broke laws, and gather-
ed information with little concern for either

need or accuracy, the grand jury found. Police

intelligence officers witnessed violence but
made no arrests, worked closely with right-

winged para-military organizations that
harrassed anti-war and socialist groups, bugged

telephones, committed burglaries and even
incited violence the grand jury said.

Speaking out against the war in Vietnam or
opposing the policies of late Mayor Daley,
championing civil rights or Eugene McCarthy,
fighting pollution or questioning police acti-
vities, challenging a proposed freeway or ad-

vocating integrated housing, or even being a
dissent member of the Chicago City Council
was enough to merit a dossier in police in-

telligence files.

.... a police officer admitted that he be-

came president of an organization, and in that
capacity urged members to commit acts of vio-

lence. That officer specifically urged mem-
bers to shoot Chicago Police Officers. He

even demonstrated the most strategic placement

of snipers in downtown Chicago which would

make possible the highest number of casual-
ties the grand jury said. 13

It does not take much imagination to draw the parallel between Chicago

in 1975 and Los Angeles in 1980. Surveys indicate that police intelligence

activities in every major city of the United States continue to move ahead,

out of control of the community that pays its wages. Los Angeles City

Councilman, Zev Yaroslavsky, who has been a vocal critic of L.A.P.D.'s in-

telligence activities has also become a target of spying. Councilman

Yaroslavsky has introduced legislation in July 1978 following the release
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of a list of 200 organizations upon which spying dossier$ were being kept.

Mbst of these organizations were non-violent peaceful organizations in-

volved in political activities. He has now been joined by two Los Angeles

City Council members, both of whom are Black, both of whom were spied upon

during their interaction with Black community groups.

On June 5, 1980, the Mhyor of Los Angeles, Tom Bradley, breaking a

'virtual silence on the now explosive controversy over police spying in

Lns Angeles issued the following statement;

I will not tolerate the gathering of in-
telligence information on individuals or
organizations that are not involved in
either criminal'or terrorist activities.
Since recently released information indi-
cates an apparent passed infringement on
these constitutional rights, steps must
be now taken so that this never again
occurs in the future.

In Seattle, Washington, after lawsuits filed by the National Lawyers

Guild produced discovery documents which proved the illegal espionage

activities of the Seattle P.D., the Mayor adopted proposed legislation to

stop political spying and introduced it to the City Council. After an

intense political battle which lasted for over a year, the ordinance was

finally passed in 1979% (See Appendix )

Currently, Los Angeles is in the process of drafting legislation

that would both totally eliminate political intelligence gathering, unless it

is related to a legitimate criminal investigation. In those instances where

it is related to criminal investigation, it would require juridical approval

prior to the initiation of the investigation. This legislation would allow

persons who have been the target of surveillance access to their records.
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RECOMMENDATIONS TO CURB POLrTICAL SPYING

It is understood that in 1978 LEAA enacted regulations which prohibit

political intelligence gathering br local and state agencies which receive

LEAA funds. 14 It is urged that LEAA continue to prohibit any state or

local agency that involves itself in political intelligence gathering

from receiving LEAA funds, or any federal funds whatsoever.

In order to further encourage and enforce this regulation, annual

surprise audits should be conducted on law enforcement agencies receiving

LEAA funds. LEAA should also establish additional sanctions, both civil

and criminal, for violations of LEAA regulations and standards.

LEAA should establish direct grants and other funding for cities and

law enforcement agencies who establish disclosure laws or statutes that

provide individuals and organizations, that have been the subject of

political spying, access to the records accumulated by that agency. Public

exposure of abusive intelligence practices have increased the public's

awareness of and desire for more intelligence controls. Just as with

police abuse, it is the community that is subjected to abuse of the

intelligence agencies, that can most effectively address that abuse.

Finally, LEAA should provide funding for cities and law enforcement

agencies who establish laws prohibiting intelligence gathering and for

those cities who establish projects for the enforcement of such laws.

However, for the laws to be effective they must contain these following

components:
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1) In order to collect political information related to a legitimate
criminal investigation, a specific and detailed warrant must issue
from a neutral judicial magistrate based upon the standards established
by the Fourth Amendment of the United States Constitution. The
warrant must articulate and set forth specific facts which rise to the
level of "probable cause" to believe criminal conduct is eminent,

2) A neutral auditor must conduct random audits of all police files
and make public reports about the police department's compliance with
the law prohibiting illegal surveillance,

3) Whenever information is found to have been improperly collected,
or when information involves a person who is not charged with a crime
nor under a pending investigation, the subject of the intelligence
gathering must be notified promptly.

4) The law must also set forth the proper functions of a criminal
intelligence unit. It must specifically proscribe and eliminate the
collection of political, religious, or personal information on per-
sons not involved in criminal activity.

5) The law must set forth civil penalties for violations of the law
which rise to the level of negligence. The statute should further
recommend criminal prosecution for intentional violations.

We may never know the full extent of the political spying, set-ups,

and dirty tricks that were played on Latino communities and their leaders

during the 60's and 70's. Nor can we precisely say how that affected the

development and growth of Latino communities, their leaders, organizations,

and economic and political strength.

What we do know, is that since that time, fewer and fewer Hispanics

have entered higher education, colleges have produced fewer Hispanic pro-

fessionals; jails and prisons are filled with our people, and politically

we remain as unrepresented and isolated as we were after the Korean War.
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APPENDIX

Summarrof Seattle City Council's Draft Police

Intelligence Minance Mhrch, 1979

I. PURPOSES AND GENERAL PRINCIPLPs

Collection and recording of information by the Police Department must

not Infringe upon individual liberties or privacy rights. Information

'collected must be relevant to a criminal investigation. Investigative

techniques must insure a minimal degree of intrusion. Information must be

reviewed and purged'periodically. Dissemination is limited.

II. DEFINITIONS, EXCEPTIONS AND,EXCLUSIONS

Definitions Include:

Restricted Information - that_mhich concerns,a person's political
or religious activities, beliefs, opinions (including membership

lists, parti-dipation in demonstrations, etc.)

Sensitive Information - Private sexual information and restricted

information.

Exceptions:

Incidental references to sensitive information are described and
exempted from the controls of the Ordinance (such as, information

on an unknown suspect, information volunteered by the subject,
relevant information collected pursuant to the city's Departments
of Hunan Rights or Women's Rights, relgyant information collected
about a job applicant or an informant:rprovided consent has been
given.)

Exclusions:

The Ordinance shall not restrict or forbid confidential communica-

tions between department personnel and a psychologist, legal
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adviser, medical personnel, or chaplain; or information collect-
ed at.the request of a prosecuting attorney about a subject oft
trial.

The Ordinance shall not restrict or forbid the collection of
information about parades, processions, rallies, etc., pursuant
to Seattle Traffic Code so long as the information is open to .
public inspection and indexing is limited to material on the
permit application.

The police department may maintain a library containing litera-
ture from criminal justice agencies which must be open to the
public.

Nothing in the Urdinance shall restrict or forbid the depart-
ment from complying with a valid court order, collecting infor-
mation about police department personnel pursuant to a police
department internal investigation.

III. HANDLING OF PRIVATE SEXUAL INFORMATICN

Private sexual information shall not be collected or recorded unless

the information involves a sex crime, a felony where motivation for the

crime may reasonably be suspected to be sexual, a violation of the law that

by its nature is related to sexual activity (e.g., prostitution or porno-

graphy). The private sexual information collected shall appear reasonably

relevant to the investigation of the unlawful activity.

Private sexual information shall be returned or destroyed within seven

days of collection and before it is co-mingled with other departmental

files, is placed in an investigatory file or is indexed.

An independent record shall be maintained of all transfers of private

sexual information.



rv. HANDLING INFORMATION FOR PROTECTING DIGNITARIES

Restricted information pursuant to the visit of a dignitary may be

collected without an authorization, only from public records or by

communicating with persons planning an event in connection with the visit

.when they are advised of the purpose of the inquiry, or if it is an un-

solicited communication. The chief may authorize additional collection of

restricted information if he has facts which establish a reasonable belief,

that the subject of the informalionposes a threat to the life or safety

of a visiting dignitary. To do so h must submit detailedinformation to

justify the collection. Each such authorization shall be submitted to the

auditor. All information collected pursuant to this section shall be main-

tained separately with 1.4..mited access by department personnel. It must only,

be collected during the dignitary's visit and must generally be destroyed

within sixty days.

Detailed requirements for receipt and transfer of restricted informa-

tion are established.

V. HANDLING RESTRICTED INFORMATION FOR DEPARTMENT USE

Restricted information shall not be collected or recorded unless it

is pursuant to a detailed and specific authorization signed by a unit

commander and only when there is reasonable suspicion that the subject of

the restricted information has engaged in, is engaging in, or is about to

engage in unlawful activities and that the restricted information may

reasonably lead to his or her arrest. Copies of the authorization and

supporting documents shall be submitted to the auditor. Authorization
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shall have expired in ninety days, can be reneWed only by the chief of

police under the same conditions as the original authorization.

Detailed requirements for receipt and transfer of restricted informa-

tion are established.

Notice to subjects of investigations involving restricted information

shall be given if the auditor finds that,the information was collected in

violation oftheOrdinance.

When time is of the essence, authorizations may be given orally and

written down within 24 hours after receipt of the authorization. The

official authorizing the collection of restricted information shall be

responsible for the actions of subordinates.

VI. FUNCTIONS OF A CRIMINAL INTELLIGENCE UNIT

Affirmative duties of a Criminal Intelligence Unit are described in

the Ordinance.

VII. POLICE OPERATIONS -- PROHIBITED PRACTICES

Department personnel shall not attempt to incite any person to commit

=lawful violent activity,_communicate false information, disrupt any lawful

activity, or communicate derogatory information to discredit a person.

VIII. ENFORCEMENT AND PENALTIES

The Chief shall promulgate rules and regulations to implement the OT-

dinance. Within ninety days, the chief_shall promulgate rules for the use

of covert techniques, accessing tax, credit, health and other
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confidential records; for the use of physical, electronic and photographic

surveillance; and for the use of informants.

Rules regarding use of informants shall include instructions that in-

formants do not participate in unlawful acts of violence, use unlawful

techniques to obtain information, or initiate plans to commit crimes. The

procedures for use of covert techniques shall be designed to insure that

investigations are conducted with the minimal degree of intrusion and are

pursuant to this Ordinance.

The mayor shall appoint an auditor for a three year term who shall

have access to all departmental records and who shall conduct random

audits at least every six months to review compliance with the Ordinance.

The auditor shall submit a written public report to the mayor of each

audit. Detailed statistical reports about the use of the Ordinance shall

be made annually by the chief of police.

The department,shall establish disciplinary proceedings for viola-

tions of the Ordinance. A civil cause of action is provided for persons

injured by department personnel who violate this Ordinance.
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SELF-ASSESSMENT OF POLICE

By:

Louis W. Moreno
Captain, Chino Police Department

Chino, California

Prepared for:

National Hispanic Conference
on

Law Enforcement and Criminal Justice

The Shoreham Hotel
Washington, D.C.
July 28-30, 1980
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While a teenager in the 10th grade, I was "encouraged" by

my teachers to\"drop out" and "get a job" since school had "nothing"

to offer me. With this advice, I did in fact drop out. Due to my

age and limited schooling, I could only manage to work several menial

jobs. A deep sense of frustration surrounded my every thought. I

became deeply involved in "car clubs". The so-called "car clubs"

offered me an excuse to group together with others in my situation,

usually for unlawful purposes.

After humerous skirmishes with the law, and much pressure from

my parents to reform, I again felt that deep sense of frustration.

Ingrained in that frustration was a deep-seated fear; fear of going

to jail or prison, and of subjecting my parents and family to shame

or ridicule. During this_period of time,-I was continually being

stopped by a certain Highway Patrolman who was to play a most important

part in my life. The Highway Patrolman cited me numerous times

and never gave me "a break". This man became not only my friend,

but he was a major influence in re-directing my life. He finally

managed to convince me to straighten out by stating, "Hey Lou,

you can't beat us... Why don't you join us? ... Otherwise, if you

continue acting like you have in the past, you are a prime candidate

for jail or prison."

With-his-encouragement, I submitted my-application for_em-

ployment with the local police department. The Chief of Police

personally told me, "I don't hire punks, get the hell out of here! "

He promptly tore up my application. I was "escorted" out the door,
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where I promptly landed on all "fours" in a patch of ivy bordering

the sidewalk.

my youthful temper, my machismo, and self-pride demanded that

I "get even" with the "pigs", especially with the Chief of Police.

Every cop, yes, even my friend the highway patrolman, became my

enemy. I must admit that I personally directed many unlawful

activ-itiesagainstthe police and society. I acknowledge my in-

debtedness to the sensitivity of several police officers who "cared";

who saw me as an asset, rather than a "trouble making" Mexican.

Through their persistence and my determination, approximately

6 months later, I was hired by that same Chief of Police.

I only mention my past to express my conviction that every

police officer, regardless of his/her nationality, must reach

down to pull our young people up to something better, rather than

aiming at "locking those punks up". We are perhaps the most visible

image in our society. As such, we must be sensitive to others and

we must_continually search for a "better way" to deal with our youth.

Uhquestionably, the beat officer is the most valuable player

in the police team; it is he/she that either opens or shuts the

door of communication with society.

Litigation_by citizens against-police,ie., civil rights

violations, police brutality complaints, etc., are only a re-

action: They come after the fact. We must concentrate on pre-

vention--before anything happens in the first line and with the

field patrol person. The selection process and operating authority
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must recognize and uphold the ideals of equal opportunity and

affirmative action. Affirmative action is perhaps the most "mis-

understood" phrase in the English language. To some it conjures up

a fear of reverse discrimination and the lowering of standards.

Activist groups coined the term "affirmative action" by lawfully

readdressing the system.

Law enforcement stereotypes affirmative action in a negative

light. Affirmative action can be the foundation for equal opportunity

for everyone. It includes all the various methods through which

equal opportunity for minority groups and women is made a reality.

It recognizes that positive action is presently required both to

insure against intentional and unintentional discrimination in

employment.

In-service training on affirmative action is a must. Frank and

open discussions must be encouraged if common sense is to prevail.

Affirmative action is most difficult when one feels as though they

are being forced rather than choosing to be reasonable and just.

A department that practices equal opportunity in hiring practices

will have less friction in this sensitive area, without reducing

law enforcement effectiveness.

The selection process must include citizen participation.

--Waningful "weight" must-be given-to-their-judgment;- Selection of

citizens should reflect the racial make-up of the community.

Citizen participation groups should also include certain supervisory

staff, including the Chief of Police.
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staff, including the Chief of Police.

Training of "raw" recruits must include "meaingful" training

and exposure to everyday police/non-police activity. The importance of

having sensitivity to our fragile society should be stressed. As

part of this training, the recruit must become directly involved within

the community where he/she will be working. Some suggestions for this

would_be:,

a) Live in as a member of family within the "Barrio"

or a family of another nationality or race for a

period of approximately 2 weeks.

b) Take a required Community Awareness Course

The purpose of this "sensitivity training" is to instill in

each recruit officer an awarenessof the social nature and composition

of the_community_he_serves-and -an-appreciation of social develop-

ments and behavioral patterns affecting himself and citizens with

whom he comes into daily contact. Instruction should be provided

by persons who are most familiar with the subject matter; mitof

whom may not be,affiliated with the police
i

service. The following

should be included in any such program:

1. Community Orientation A history of the ethnic and cul-

tural compoSition of the city, with particular emphasis de-

voted to the trend in population. For example, it would be

shown how a community has gone from a pre-World War II white

majority to a projected minority majority by 1990. The course
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should discuss the implications of this population shift for

all facets of city government, especially the police department.

The course can be conducted in various locations throughout

the city in order to provide an orientation to the various

cultures represented in the city. Discussions with represen-

tatives of various community organizations, should be an in-

tegral part of this orientation.

2. Community Field Experience - The recruit officer should be

given an assignment that will place him in different community

environments. Assistance from agencies such as the Welfare

Department, Department of Human Resources, Missions and Legal

Aid, etc. should be made available to him. The expexience is

designed to create a better understanding of the perspective

of those who use these services.

3. Internship An opportunity will be provided each trainee

to work for ane day in a social service agency such as the

County Welfare Department or Health Clinic. The purpose of

this experience is to expose the recruits to other agencies

involved in providing service.

4. Concepts of Culture - This subject area examines man and

culture, the trainee will receive an understanding of other

cultures and the nature of prejudice.

S. Minority Cultures These discussions relate to the

various ethnic communities. They would include a historical

analysis of the basis for current postures and the resulting
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economic, sociological and psychological factors and their

. .

implications for police work.

6. The White Middle Class This session is meant to be a

discussion, representing a variety of viewpoints on the domi-

nant culture. It will include a discussion of expectations,

attitudes and the implications of those viewpoints for police

work.

7. The Counter Culture - An exploration of the origins and

causes of the "anti-establishment" movements. It will deal

with the values and aspirations of the counter culture

and their significance in regard to police work.

8. The Police Culture - An examination of the police as a

distinct culture. It would explore the causes and implications

of this culture, as well as the various subcultures within

it, e.g., the role dilemma of the black officer, Hispanic, etc.

in relation to the minority and non-minority communities as

well as the non-minority officers.

9. Crime in America - A discussion of the relationships

between the community, the individual and the institutions

. of society as they relate to crime and crime trends.

10. Violence in America Explores violence as a tradition

in the American past. It deals specifically with the causes

and possible solutions of urban riots, criminal violence and

campus disorders.
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11. Role of Police in Society - Observations - An explanation

of police functions should be thoroughly examined, with

particular emphasis on the obligations, responsibilities and

authority of police officers when dealing with the use of dis-

cretion.

12. Judgment-Avoiding Conflict - A discussion of the practical

aspects relating to citizens under potentially stress-filled
-

,situations. Particular attention should be given to day-to-

day crisis techniques which the officer may employ to accom-

plish his tasks in a manner which will afford a minimum of

resistance and antagonism from persons with whom he deals.

Special emphasis will be given to discussions concerning the

psychological aspects of resistance and verbal abuse.

13. Discretionary Decision-Making An explanation of the

policeman's role in common situations requiring exercise of

police discretion should be given.

14. News Media Relations - The trainee should be given the

opportunity to explore the role of the press in a free society

and the relationship of the police to mass media.

15. Social Disorganization Discussions in this session should

concern mental illness, sexual deviation, and alcoholism,

with special emphasis directed to the emotional and behavioral

patterns of development of those persons suffering from such

psychological disorders.
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16. Correctional Institution Tour - The trainee should receive

an an-site exposure to what it's lie "on the inside" of a

prison.

17. Panel Discussion (Experienced Officers) Would afford the

trainee with experienced perspective of the material covered in

Community-Police Relations.

18. Conflict Management Section Recruits will be apprised

of the successful techniques used by the unit in handling

emotional situations without using physical violence.

19. Career Development Counseling - Recruits will be urged

to appreciate the need for career development; identify

target career goals; build individual continuing developmental

plans.

CLOSURE OF SPECIAL TRAINING OF POLICE RECRUIT

Training must be given with the sole idea that the recruit is

a servant of the people. As such he/she has a duty to provide for

the expectations and carry out the commands (i.e., LAWS) of the

people.

Training must be a continual part of his/her job as long as

that person is sworn to carry out the mandate of the people.

During my two year tenure with the California Youth Authority, I

visited well over 80 cities throughout California. my charge

consisted of developing a proactive, rather than a reactive,
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attitude toward crime with high level administrators including

mayors, boards ofsupervisors, city managers; police chiefs, sheriffs,

and any other policymakers. I testified before several Senate panels

and developed in-service training to police, social workers, pro-

bation officers and other humanitarians. I also did assessment studies

for communities on violent'l crime and gangS - their causes and possible

solutions. As a result ofthese studies, I have classified three

,kinds of communities. They are as folloWs:

Community I 7 This is a community that is reactiVe in nature.

They are strong believers in enforcement. MUch hatred exists;

It is a city impregnated with "the rights".and "the wrongs"; the

"have" and the "have nots". This city discourages "outsid<

intervention or support. This community will continue in

its present course until a complete changeof personnel and

personnel practices, commencing from elected officials to

the chief of police, is made.

Community II - Ilis is a community that denies any and all

social problems, but is quick tb point to others as a Source

of problems. Gang activity, drapatic rises in crime, com-

plaints against the police, etc, are regarded as."unusual

occurrences" thlt will somehow "go away" They don't solicit

assistance and_generally operate in a negative traciexional

manner. If this community continues on its present course,

will soon be identified as a community that will be forced

to review its practices. Adjustment will be slow but forth-

coming.
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Community III - This is an enforcement-prevention conscious

community. City officials work with the community as partners
mo

and share equal "ownership" of its liabilities and assets.

This community welcomia outside scrutiny and shares equally

Nith anyone, even if the feedback is negative in nature.

They solicit assistance and search diligently for a better

solution. This is a mature community, responsive to the people

it serves.

Traditionally, the police function has nearly always directed

its effort in A reactive manner rather than a "before the fact".

This major effort by law enforcement is of primary importance because

the police must encounter and improve emergency, criminal, and

other police activities after they have occurred. However, with

regard to criminality, this is the most expensive and most often

the least effective manner in dealing with this problem.

Cost effectiveness is a major consideration in reducing crime.

The cost of apprehending and processing a criminal thrOugh the

justice system is extremely high; and, in most cases, rehabilitative

success is minimal. I strongly feel that police efforts should

be directed more into the preventive area rather than "putting out

fire".

Police and Social Services should flow together rather than

against one another, which is too often the case. Efforts in

behavior modification and prevention at an early age should be

continually explored. Crimes and disturbances which police are
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able to prevent, serve the community more effectively than ex-

pending resources after the act has occurred. The police will

6

never be able to be primarily proactive; however, the more success-

ful they are in prevention, the more effective they will be in

their overall charge.

Lkmatters where citizens allege violations of civil,rights,

en_mass(i0 by the police it may be fairly stated that communities

contribute to the circumstances which make such violations possible.

For example, when police officers are functioning in an atmosphere

where people perceive'them as the "enemy," confrontafion will

occur, creating a total lack of credibility and an increase

in police ccmplaints.

In summary, we must all accept full responsibility for the

pluses and minuses of police. We must ask ourselves; have we as

Miericans, as Hispanics, contributed to our present dilemma?

*
Better yet, %that are we doing about the future? According to

current aStAistics, "Cur day is yet to come". Will we fumble

the ball? Or, will we score? It's up to us ...

Submitted by
Louis Mbreno
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STATEMENT OF PHILOSOPHY OF POLICE'DEPARINENT ADMINISTRATION

Every community, regardless of size or makeup, is unique,

even in_our metropolitan areas that_are consolidated and contract

for law enforcement services. Individual communitieS must-have

tailored operations to meet the needs of the people.

In so doing, the police must be responsive to the community

it serves. This-can7be manifested not only by interaction with

the rest of the local governmental structure, but also by intetaction

with the community itself. Thus/local police operations are a

sub-unit of local government and as Such are accountable t6

that-local government for carrying oUt the law enforcement responsi-

bility.

Traditionally,-the police function has nearly allays directed

its effort in areactive manner rather than a "before the fact".

This major effort by law enfOrcement is of primary importance

because the police must encOUnter and improve emergency, criminal,

and police actiVities after"they have occurred. However, with regard

to criminality, this is the most expensive anu most often the least

effective in dealing with this problem. This cost effectiveness is

a major considetation in reducing crime. The cost of apprehending

and-processing a criminal through_the judicial system iS extremely

high, and, in Most cases, the rehabilitative success is'minimal.

I strongly fee1 that'police effort should be directed more into

the preventive 'area rather than '134utting out fires". Police and

Social Services should flow together, rather than flow against,

which is too often true in our bUsiness. Effort in behavior

modification at an early age andeffort in hardening the crime

target should be continually explored. Crimes and disturbance

that the police are able to prevent serve_the community more

effectively rather than expendingVresources after the act has

occurred. The police will never be able to be primarily proactive;

however, the more successful they are in prevention, the more effec-

tive they will be in their overall Charge.

In view that the criminal elemnt is very mobile, law enforcement

should meet thiS challenge whenever possible by combining efforts

in such things as major crime task fdrces, multi-agency-communica-

tions system, helicopter programs, and many other services that

can be effectively integrated with other cities and communities.

This is often beyond the resources of One small ot medium-sized

agency to succesSfully handle the ever-moving criminal.

The management style that I find most effective is participative

management in a Management-by-objective environment. This style

demands a strongjeader to accomplish thtee main Management benefits.

They are:

1. Directihg the total effort toward the organization's

objectives so that all personnel will be able to apply the

guidelines that-will help their decision-making when encountering

the myriad of law enforcement activities that are too numerous
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to write specific directions for.

2. Allowing for more comprehensive input, thus contributing
the experiences of everyone through exposing and training more
people in the making of decisions.

3. Allowing a free flaw of communication throughout the entire
structure so that the first line personnel will not only be
aware of the NNe, of direction, but be given the opportunity
to have input into the decision governing his daily operations

(s) Louis W. Mbreno
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by:

Fernando Hernandez, Ph.D.

Final Policy Recommendations

Workshop Participants
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POLICE WORKSHOP SUMMARY

The workshop on Police proved to be one which provoked intense

discussion and wide ranging dialogue. The role of police in Hispanic

communities has often been less than positive. Two of the workshop papers

raised a number of criticisms on police/Hispanic community relations.

Nevertheless the workshop participants were able to wrestle with the many

sensitive issues that were raised because of the sincere concern of those

participating. Moreover, the welcome inclusion of former New York Police

Commissioner Patrick Murphy as an active participant added a welcome

perspective to some of the contentiousness that resulted among workshop

members from time to time. His contributions were timely and valued by

all,

Four Major areas of concern were raised: Affirmative Actioh, Police

Accountability, Use of Deadly Force, and Civilian Control. In the aYeas

of Affirmative Action, Policy Accountability and the Use of Deadly force

there was little disagreement among participants. On the Civilian Control

issue, however, discussions were long and intense. The major issue of

contention had to do with civilian review boards and initiation of investi-

gations into alleged police misconduct. What has been adopted by the

conference in this area was the center of much debate and reflects the

willingness of all sides to compromise. Nevertheless it appears that this

area will remain the subject on,Which there will continue to be disagreement

for many years to come.

Finally a word on the conference itslef. In all respects it was

generally agreed by the workshop participants that it was superbly organized.
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Much thanks and recognition is due to InterAmerica's professional staff.

It was well organized and brought together some of the best minds in the

nation to discuss a subject of gargantuan proportions. While these

problems identified in the conference still remain, the conference was

a positive step in their resolution.
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POLICE WORKSHOP - RECOMMENDATIONS

AFFIRMATIVE ACTION GRCUP

POLICY STATENENT

Affirmative Action:

To enhance the police service to the Hispanic community. There

is a need for more Hispanic police that are bilingual and pi-

cultural. Departments need to r-flect the communities which

they serve. It should be recognized that the Hispanic police

officer often faces discrimination in recruitment, retention

and promotion as is the case in other areas of the life of

the Hispanic community.

RECCPFEMIAT I ONS :

To develop local Hispanic task forces including Hispanic Law Enforcement

officers and community members to meet with local elected officials and police

administrators to express the concerns and desires of the Hispanic community

dealing with affirmative action and police service to the Hispanic community.

Local Suggestions for Local Task Force:

Eliminate negative attitudes pertaining to affirmative action and to in-

sure that career of Hispanic officers i, secured by assigning high potential

Hispanic officers in positions or assignments that will enhance promotional

opportunities. (A major problem exists in the lack of Hispanic officers in

command positions).
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Insure that in high Hispanic population areas that Hispanic culture

is being taught at the police academy to familiarize all police officers

with the Hispanic culture. Includes staffing Spanish surnamed officers

in academies. Mhy also include teaching basic Spanish to recruits.

Appoint Hispanic Affirmative Action officers in Police Departments

where a need exists (i.e., high Hispanics population areas).

Establish affirmative action guidelines to fit the area or communitu

Alleviate marginality and isolation problems of Hispanic officers.

THE FEDERAL LEVEL

Establishment of a federal task force funded by the Department of

Labor to monitor, evaluate, and assess the imapct and implementation of

Hispanic affirmative action programs complying with a model program as

developed by local task forces!

Suggestions for Federal Task Force:

The federal task force should be comprised of Hispanics from LEAA,

Department of Justice, Department of Labor, National Association of Latino

Elected and Appointed Officials and other Hispanics interest groups.

LEAA and the federal task force shoald develop methods to collect

data on Hispanic comntunities.

a) numbers

b) location



LEAA and Department of Labor should fund research on Hispanic police

officers in terms of:

a) recruitment

b) retention

c) promotion

d) why they leave departments

CONCLUDING STATBENT :

The implementation of these recommendations will be a catalyst

in improving police service to the community.

The federal task force will also function to identify and remedy

other areas of need by both Hispanic police officers and the Hispanic

community.

POL ICE ACC(iWTABILIT

The conference recommends that federal guidelines be developed per-

taining to citizens complaints against police

The conference goes on record supporting the development of a uniform

reporting process for complaints against pOlice. LEAA should be charged

with the development of guidelines and the uniform reporting system.

The conference goes on record in recommending to both the Justice De-

partment and local law enforcement agencies that:

1. All complaints by citizens against law enforcement agencies shall

be investigated by that agency to conclusion; and that all complaintants

be informed in writing as to the final outcome of the investigation.
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2. All complaints whether sustained or rejected shall be docu-

mented, filed and maintained for a minimum period of two (2) years;

and that these complaints remain a matter of public record open for

inspection by anyone having a "right to Icnow" as prescribed by

federal statutes.

(uarterly reports of complaints received and investigated shall be

'orarded to the U.S. Department Of Justice and the Department shall

complete the audit within 30 days. The complete audit will be made

available to federal, State and local agencies "having the right to-know"

as provided by federal statute such as the Attorney General, federal

and state, grand juries, legislative bodies, federal, state and local.

The Chief law enforcement officer shall be held responsible for

compliance with federal guidelines regarding citizens complaints.

Legislation should be developed at the federal level to provide for:

1) Criminal prosecution

2) Civil penalties

3) Loss of federal funding fOr failure to comply with the

federal guidelines regarding citizens complaints.

DEADLY RORCE

1. We recommend that the following uniform standard concerning the

use of deadly force be adopted by all law enforcement agencies and

that such standard be written, published and made available to all

police officers:

1. Deadly Force shall not be used except:

a) In self-defense or defense of others; or
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b) To'apprehend a felon who has used deadly force in

the commission of a crime and who presents a substantial

risk of harn to others if not immediately apprehended

and, only a4er all other reaspnable means of apprehension

-have been-exhausted.

B. We reCommend that standard written guidelines on the use of non-

lethal force which may be reasonably used in effecting an arrest be

adopted by all law enforcement agencies and that such guidelines be
4-d

published and made available to allTolice officers and communities.

C. We recommend thatpenalties for the violation of the regulations on

the use of deadly force and non-deadly force be established in clear,

concise language and that they be made available to all police officers.

D. We recommend that the all state legislatures, as well as all law

enforcement agencies, adopt the above recommendations on the use of deadly

force and non-deadly force.

E. We recommend that studies on the use of non-lethal weapons be continued.

F. Any police shootings that result in injury or death should be

referred to the grand jury for investigation.

CIVILIAN OONTROL

The conference goes on record in underscoring the basic precept that

law enforcement agencies be under civilian control. The position has.,

been taken to ensure law enforcement executives some of whom may function

contrary to this precept, that the people, through the median of laW, have

14

control over the police function.
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Whereas civilian control is accepted by the community and law

-enforcement, the mechanism for control be systematically Ind continually

re-evaluated to accountability to the citizens.

We recommend that a standardized method of lodging citizens complaints

be so designed as to not inhibit the filing of citizens complaints of

police misconduct.

RESOLUTION ON CIVILIAN CONTROL AND INTELLIGENCE GATHERING

1) That those LEAA guidelines adopted in 1978 which prohibit LEAA and

federal funding to law enforcement agencies involved in political

intelligence gathering on constitutionally protected activity be vigorously

enforced by the Department of Justice utilizing surprise annual audits

of law enforcement agencies.

2) ThatlEAA or the Department of Justice shall establish grants and

funding for public entities who establish appropriate disclosure laws

following the guidelines of the Freedom of Information Act.

3) That the Department of Justice shall prosecute any violations of

the civil and constitutional rights of ciitilians by:

a) attempts to incite any person to commit unlawful violent

activity; or

b) communication of false or defamatory information; or

c) disrupt any lawful activity.

The conference goes an record that all complaints of police mis-

conduct must bereviewed by an independent body.
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The conference goes on record that we are against law enforcement

misconduct involving intelligence gathering.
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T realize it is-beconung a cliche, but the only--

place Latinos receive more than equal opportunity is in the

judicial system. I am not referring to the dramatic rise in

Latino participation in the judiciary and the bar, but rather

to the escalating numbers of Latinos that are incarcerated..

The research which lead up'io this paper has dealt with

the Latino population of California. The task of researching statis-

tics on this subject is becoming increasingly simplified due to the

local governments' desire to document racial composition Of alleged

criminality. The most distressing trend in this data is that

Latinos are initially more likely to be arrested and then more likely

to be incarcerated than any other ethnic group.

The numbers began their documented trend upward as_far back

as the end of World War

California officials were concerned that many Hispanic veterans

would be returning from the war, expecting to find employment

opportunities available to them since they had proved, by fighting for

the country, that they were as American as anyone else.

During World War II, J. Edgar Hoover, Director of the Federal

Bureau of Investigation, warned about the effects of the end of the

war on the prison systems. He warned about conditions that would

fill the prisons following the War. In-March 1946, he wrote:

It is true that a crime wave usually follows
every war but this one we face today may engulf

us with unprecedented rapidity and magnitude because
of some new factors in our social life. Never have

there been such revolutionary changes in our economic

L.
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system-or-so-many threats-to its-stability.
Subversive forces are powerful and active. If
further unrest is stirred, if strikes continue
and unemployment becomes widespread, hundreds of
thousands of persons who normally would not defy
law and order may join the ranks f crime in disgust
or to provide for their families.-

It is important that we examine carefully what MY. Hoover was

saying. The effect of the ending of the war is that a crime wave

will swallow up America. He points'out that this is a historical

fact following every war. The effect of the crime wave is a threat

to our economic system. Mr. Hoover, as the Director of the Federal

Police System, is concerned with maintaining stability in society.

In order to maintain stability in society, he says we must be

prepared to handle this crime wave. --I.:-
mCi.110u Ut.1.1.14eU LU al..14J.eVc

these ends was the prison system. He suggested that we build more

priSons now in order to control the a*nticipated threats to the

stability of society. He continued by writing:

The menace of the crime wave is intensified
by the tragic fact that we are ill-prepared to
deal with it. The jails and prisons of the nation--
the dikes against the criminal flood--are in many
cases dilapidated, antiquated and badly managed.
Many a prison guard is of lower intelligence than
the criminals he guards and many a warden appointed
by venal politicians has no more qualifications for
rehabilitating and disciplining hargened criminals
than the captain of a garbage scow.-

In the remainderbf his article, MY. Hoover provides examples

to substantiate his tomments.

Here, MY. Hoover is calling for the professionalization of

corrections in society. He points out the present inadequacies of

corrections and attempts to show how corrections will be unable to
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cope with the anticipated rise in prison population. linforttniateIy,

Mr. Hbover is unwilling or unable to discuss methods to avoid the

dnticipated problems from developing. His solution to these pro-

blems is simply to-urge the building of new prisons. He concludes

by saying:

Build up the dikes against the coming flood, or you

will pay the price. Don't let the budget officials
slight expenditures for jails and prisons, any more
than you would let them slight the police. We

must be interested more in the safety of society than

in the convenience of a criminal or of budgetmaker.

See to it that jailers, wardens, and guards are

professionals in their field-remakers of men,
but stem and skilled guardians of their prisoners.

Mt. Hoover was not alone in his predictions of-the future.

Another writer also pointed out that the end of the war would mean

a rise in crj_me. Furthermore, he added that prisons are presently

ill-prepared to_handle the anticipated phenomena and the time to

build and expand corrections was now. He made this clear by

writing:

When the global cauldron of death and war cracks,

twenty-five million war workers and ten million war

veterans will spill out on America.... In America,

there will be, as we all know, a period of confusion

and readjustment.... There will be criss-cross migration,
and the social problem of crime will be enormous. After all

wars,jails and prisons refill and becoms overcrowded.

The time to prevent such tragedy is now.

Latinos being of the lower economic strata, filled cells, not the

scarce jobs available.

The approach taken by California officials was to push for

the construction of new facilities to accommodate the influx.
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Little or no thought was given to expand the economy to develop

job opportunities. Any expansion that was undertaken excluded

Latinos with their limited job skills.

Economics dictated that it was simpler to jail an individual

than give him a job. When an individudl was accused of P.. crime,

the alternatives were, where, and for how long, to put him away,

not, if to put him away in the first place.

Unfortunately for state officials, they could not produce

sufficient facilities via bond issues to meet the ever increasing

demands, and thus, they transferred that task to local government

officia1s.--
7

Local officials faced the same economic judicial dilemma.

Unemployed, arrested Latinos were incarcerated, and not given

opportunity to break the "arrested-jailed-released-re-arrested"

syndrome.-
8

This was continued as the standafd operating procedure for

the judicial system, with no consideration given to the rehabilitation

of prisoners, until the Latino population dramatically rose.

This change took place in the 60s, along with increased drug

activity outside the minority communities.

This,increased activity resulted in the inevitable arrest of

Whites who were not of the same socio-economic strata as Latinos.

The approach utilized for Latinos between the end of World War II

and the 60's could not be utilized for the new unanticipated entrant

P .

3.nto the judicial system. Arrests for Whites began to increase but
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arrests for Latinos increased at a greater rate than their ratio

of growth of their population.2-

This can be accounted for by the fact that the response by law

enforcement to increase drug use in the White coMmunities was

to multiply police presence in Latino communities five-fold.

A square mile in a Latino community had 20 vehicles6;trolling,

while in the same square mile in the White community there existed

lh vehicles.

Alternative methods to incarceration were created by the intro-

duction of Whites into the judicial system. It only became a

necessity to develop alternatives when White-middle class individuals

were being arrested for crimes that were previously apparently

within the exclusive domain of Latinos or Blacks.

It was amazing to see what creative programs were spawned when

their impetus for development was occasioned by the mw White

inflwointo the judicial system.

California developed a diversion program which provided that

first-time drug users could attend classes on drug abuse in lieu of

criminal prosecution. The requirements fpr acceptance into diversion

was that the accused must be crime' free in regards to prior drug

use and be an individual who could benefit by attending these

drug abuse classes.

The first criteria was objective, in that one is either free

from past drug-police contact, or one is,not. The second criteria,
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was blatently discretionary. It, in effect, resulted in Latinos

being excluded from this program. The ,most common exclusionary

factor was failure to perform satisfactorily while on probation.

Due to the increased numbers of Latinos arrested, inevitably many

were placed an probation but these were by and large for mis-

demeanor offenies.21 The new arrests for a drug related cfifenses

meantthatonewas technically in violation of the summary grant

of probation, and thus, had unsatisfactorily performed on probation.

But for the fact of being on summary probation; divers' would have

been available. The unavailability of diversion couqound1 problems

for Latino defendants: ORe, they were in violation of probation;

and two, since diversion was not available, they were likely to

be found guilty of a drug offense, even though minor in nature.

A conviction while on probation mandated incarceration so that a

cycle of "arrest-incarceration-release-and-re-ari4est" is more

often repeated for Latinos, while not for others who may utilize

diversion.

,Another innovative technique devbloped, was the work-furlough

program. This program permitted a convicted person to maintain

his job throughout the work week while sleeping in the county jail

at night and on weekends. There were people that could be excluded

from this program; Those, of course, were those convicted of drug

related offenses, any jobs held prior to their convictions were

lost. They were forced back into a circular life of crime to

release. This program was available only to those who received a

judgment of local custody. A determining factor in concluding if

an individual should receive local time was whether or not he could
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maintain employment while incarcerated. If he was convicted for

an offense that precluded him from the work-furlough program, then

hedoK incarcerated in state prison and could not-take local positions

from those that coUld benefit from the programs established.

The third alternative developed in California was a%live-in

program at non-custodial facilities thatyvided counseling and

tuenty-four hour a day observation. Thi was once again for those

individuals that had not been incarcerated preViously, nor been

exposed to any counseling programs. It provided a means for Whites to

avoid jail even though their offense may have been serious and

usually would have resulted in extended incarceration. These programs

became well known so eventually, Latinos and Blacks begad!to avail

themselves of this alternative. When Latinos and Blacks began to

exercise this alternative these programs then, and only then,

were labeled as escape mechanisms for peoplo who should obviously be

jailed. 11 -

These programs aloo began'to be looked upon as locations where

new crimes took place, or,conspiracies were created for the expansion

of criminal activity.

The alternatives heretofore described,provided a method for

Whites io escape incarceration. Even though there was rampant

overcrowding in.the state prison system, the answer, was not to re-

lease greater numbers of individuals, but it was to make them

spend an increased amount of time at a local institution.

In regards to felonies, the only means by which to give
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individuals local time was to give them probation. Probation

gives the impression that one is receiving a great benefit. However,

one condition of said probation was, for Latinos at least, that

the maximum time permitted, to wit, one year, be served. The

solution for officials uthen dealing with Latinos is to give them

maximum time even when appearing to give them a break. The

break afforded Latinos is, be it not for overcrowding in state

prisons, they wouid not be in local custody.

If you are ultimately sent to the state prison, you can expect

the maximUt time allowable. Califorhia has implemented the Deter-

minant Sentencing Law which provides for a mid-base term which

all people start off with in computing their sentence i.e., 5

years. Then the Court muc decide whether or not the term should

be aggravated to the high term of 7 years or mitigated to alow

term of 3 years. Aggravation is most often invoked in those

instances where a person has a prior record,_all too.often common

among Latinos. Mitigation is meant to be for first-time offenders

and personsikth opportunities awaiting them either through education

or employment.

CONCLUSION

The data tables attached document discus.sions previously set

forth that reflect the most recent data available. Further,.

documentatiaA can be ascertained through a greater willingness on the

part of law enforcement agencies to disclose material related to

arrest and disposition by race. The greatest shortcoming of the

data compiled is that it does i not include misdemeanor arrests
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initiated by the Los Angeles Police Department, the largest in

California and the one with the greatest Latino contact.

Is there any hope for Latinos? The solutions are relatively

simple but th0 are premised on the acceptance by public officials

.3 Latinos should be afforded equal protection as guaranteed by ,

the Constitutions of California and the United States.

-First, there should be an increase in programs that mandate

education as a condition of probation.

-Secondly, if a parson is sent to state prison, it should be to

the iacility nearest to his family in order to maintain family

contact and provide for emotional support.

-Thirdly, lawyers that deal with Latinos should be scrutinized

to determine if they are providing quality service rather than

quantitative service. i.e., more cases with little or no trials.

-Lastly, the recognition that Latinos have been incarcerated

Ire
historically because of race and- that it is the duty,of gove nt

to rectify those past inequities by-establishing programs tha

will change history and create a new and positive direction.

4

Submitted by
Steven P. Sanora
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ADULTS PLACED ON PRQBATION, JANUARY 1 DECEMBER 31, 1978
Type of Court and Percent Distribution by Sex, Race, and Age

Sex
Maie
Female
Unknown

Race
White
Mexican-American
Negto
American IndianLA
Oriental"
Filipino
Otlier
'Unknown

k..;

1;.0

Age
Under 20
20-24
25-29 . - .. .... .

30-34
35-39
40-44
45-49
50 and over
Unknown

Median age"

Total

Total

Numbet Petcent

60,032 83.5
11,736 16.3

155 0.2

39,511 54.9
12,848 17.9
13,564 18.9

,472 0.7
321 0.4
114 0.2
877 1.2

4,216 5.9

7,240 10.1
22,066 30.7
14,634 2U.3
9,245 12.9
5,897 8.2
3,963 5.5
3,009 4.2
5,268 7.3

601 0.8

27.2

71,923 100.0

Type oC Court

Superior court - 11 - Lower øourt -

Number Percent Number. Percent

19,808
3,465

66

12,133
3,691
5,991

1:78

104
47

287
950

2,301
8,497
.7177
2,932
1,659
999
623
978
173

23,339

84-.9

14.8
0.3

52.0
15.8
25.7
0.6
0.4
0.2
1.2
4.1

9.9
364
22.2
12.6
7.1
4.3
2.7
4.2
0.7

25.8

100.0

40,224 82.8
8,271 17.0

89 0.2

27,378 56.4
9,157 18.8
7,573 15.6

336 0.7
217 0,4
67 0.1

590 1.2
3,266 6.7

4,939
13,5-69--
9.457
6,313
41,238

2,964
2,,386
4,290

428

10.2
27.9
19.5
13.0
8.7
6.1
4.9
8.8
0.9

27.9

48,584 100.0

0Wdian age. are baseJ on known ages only.
Notes: Percents mayrnot total 100.0 due tO rounding.

The median is the midpoint of a"se/ of numbers arranges in order of magnitude and is used, iustead of the
mean (averag) because it is not aS affected by extremes.
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ADULT AND JUVENILE ARRESTS REPORTED, 1978

RACE BY SPECIFIC OFFENSE
SlATEWIDE

OFFENSE

FELONY

TOTAL
ADULT
TOTAL WHITE

MEXICAN
AMERICAN NEGRO OTHER

JUVENILE
TOTAL WHITE

MEXICAN
AMERICAN NEGRO OTHER

HOMICIDE 2530 2226 734 652 758 82 304 74 136 89 5

MANSE N/VEH 114 105 59 24 20 2 9 8 1 0 0

MANSE VIA 430 398 220 114 53 11 32 18 8 4 2

FORCIBLE RAPE 3613 3075 1122 712 1156 85 538 174 123 236 5

ROBBERY 22359 16058 5i37 3697 331 331 6301 1496 1556 3089 160

ASSAULT 43011 34674 14420 9355 9878 1021 8337 3105 3072 1966 194

KIDNAPPING 1995 1768 726 446 567 29 227 75 64 81 7

BURGLARY 81117 40150 18662 9455 11366 667 40967 23640 7843 8650 834

THEFT 42291 29107 13678 5268 9547 614 13184 7333 2333 3 16 282

(.44 M-VEH THEFT 32035 17632 7107 4313 5900 312 14403 6745 3834 3446 378

1..4

ul FORG-CKS-CC 10771 9703 5082 981 !443 197 1068 719 126 208 15

NARCOTICS 19651 18120 7643 4372 5913 192 1531 794 448 272 17

MARIJUANA 17397 12891 8940 1546 2207 198 4506 3252 536 644 74

DANGER DRUGS 17934 15800 7839 2921 4825 215 2134 1123 506 471 34

OTH DRUG VIO 2464 2257 1378 243 605 31 207 140 44 21 2

LEWD & LASCV 2114 1676 1021 370 243 42 438 253 78 97 10

OTHER SEX 1888 1613 880 242 456 35 275 160 50 64 1

WEAPONS 10334 7833 3802 2071 1774 186 2501 1049 956 412 84

DRNK-DRIVING 4920 4690 2808 1300 481 101 230 163 59 0 8

HIT-AND-RUN 1308 1171 455 511 179 26 137 70 51 14 2

ESCAPE 1312 1056 675 226 141 14 256 183 37 29 7

BOOKMAKING 1518 1516 437 69 979 31 2 0 0 2 0

ARSON 2120 1038 586 160 262 30 1082 750 176 130 26

OTH FELONIES 11421 9400 4809 1871 2485 235 2021 1071 475 421 54

TOTAL FELONY 334647 233957 108220 50919 70131 4687 100690 52395 22512 23582 2201

RPT OFF,oTHER
FEDERAL OFF 10196 9676 503 8945 135 93 520 97 400 19 4

.D/S WARR-FEL -,223 6905 4225 993 1571 116 318 230 48 37 3

AIM/PAR-FEL 2217 2114 1080 485 509 40 103 69 12 13 9



ADULT AND JUVENILE ARRESTS REPORTED, 1978
RACE BY SPECIFIC OFFENSE

STATEWIDE

OFFENSE

MISDEMEANOR

TOTAL TOTAL WHITE
MEXICAN
AMERICAN NEGRO OTHER

JUVENILE
TOTAL WHITE

MEXICAN
AMERICAN NEGRO OMER

MANSL-MISD 82 71 42 18 10 1 11 8 3 0 0
ASSLT-3ATT 48766 37244 20415 8186 7619 1024 11522 6077 2931 2193 321
PETTY THEFT 110127 60750 31214 14397 12373 2766 49377 2969Z 8690 9135 1860
OTHER THEFT 4665 3915 2465 380 995 75 750 511 138 93 8
CKS/CRD-CDS 1875 1829 1304 118 371 36 46 30 7 9 0
MARIJUANA 35424 22129 14926 3381 3483 339 13295 9900 1889 1321 185
OTHER DRUGS 33394 30686 13396 9211 7619 460 2708 1286 932 432 58
INDECENT EXP 2300 1942 1339 331 237 35 ,358 262 59 28 9
ANNOY CHILD 1480 1045 626 191 181 47 435 143 120 121 5t
OBSCENE MATT 69 66 59 4 3 0 3 2 1 0 0
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TYPE OF DISPOSITION

Disposition of Felony Arrests

DISPOSITION OF ADULT FELONY ARRESTS, 1978 .

TYPE OF DISPOSITION BY PERCENT DISTRIBUTION OF RACE

TOTALS WHITE MEXICAN-
AMERTCAN

100.00 47.12 19.83

RACE
NEGRO

29.99

OTHER

1.67

UNKNOWN

1.39

Law Enforcement Releases 100.00 37.24 22.54 38.21 1.47 .54

Complaints Denied 100.00 38.69 21.43 36.92 1.35 1.61

Complaints Filed 100.00 49.93 19.19 27.67 1.75 1.46

Misdemeanor 100.00 50.77 19.76 26.59 1.73 1.16

Felony 100.00 49.16 18.68 28.66 1.77 1.74

Lower Court Dispositions 100.00 51.22 19.26 26.43 1.80 1.29

Dismissed
100.00 49.67 18.17 28.81 1.94 1.42

Acquitted 160.00 46.23 20.32 29.77 2.63 1.05

Convicted
100.00 51.95 19.73 25.35 1.73 1.24

Guilty Plea 100.00 52.04 19.76 25.25 1.72 1.24

Jury Trial 100.00 47.77 18.50 30.45 2.36 .92

Court Trial 100.00 48.75 18.75 29.17 1.88 1.46

Sentence 100.00 51.95 19.73 '25.35 1.73 1.24

Youth Authority 100.00 46.88 18.75 34.38 .00 .00

Probation 100.00 56.51 18.28 21.62 1.93 1.63

Probation with Jail 100.00 48.06 20.19 29.09 1.64 1.01

Jail 100.00 46.03 24.05 27.47 1.48 .96

Fine 100.00 63.17 15.43 18.32 1.83 1.25

Other 100.00 59.60 16.16 22.22 1.01 1.01

Superior Court Dispositions 100.00 46.94 19.03 30.53 .,:. 1.64 1.86

Dismissed
100.00 41.37 18.49 35.75 1.73 2.66

Acquitted
100.00 34.58 19.05 41.63 2.09 2.64

Convicted 100.00 48.02 19.09 29.54' 1.61 1.73

Original Plea of Guilty 100.00 56.23 17.51 22.72 1.59 1.94

Change Plea to Guilty 100.00 44.55 19.81 32.64 1.47 1.54

Jury Trial 100.00 37.26 21.83 36.34 2.59 1.97

Court Trial 100.00 34.95 17.65 43.72 2.01 1.66

Trial by Transcript 100.00 29.86 26.62 41.37 .36 1.80
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DISPOSITION OF ADULT FELONY ARRESTS, 1978
TYPE OF DISPOSITION BY PERCENT DISTRIBUTION OF RACE

TYPE OF DISPOSITION TOTALS WHITE MEXICAN-
AMERICAN

RACE
NEGRO

OMER UNKNOWN

Sentence 100.00 48.02 19.09 29.54 1.61 1.73Death 100.00 100.00 .00 .00 .00 .00Prison 100.00 42.00 21.52 32.11 1.80 2.57Youth Authority 100.00 40.62 19.32 37.85 1.50 .71
Probation 100.00 53.59 14.64 27.82 2.00 1.95Probation with Jail 100.00 50.20 18.26 28.72 1.46 1.35Jail 100.00 41.51 24.08 30.91 1.71 1.80Fine 100.00 50.62 16.05 28.40 3.70 1.23CRC 100.00 44.1-8, 31.52 21.65 .51 2.15MDSD 100.00 68.00 13.78 12.89 2.67 2.67
Other 100.00 66.67 33.33 .00 .00 .00

NOTE: it is estimated that statewide da*a are 35 percent underreported. Individual counties may vary.

y
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TYPE OF DISPOSITION

DISPOSITION OF ADULT FELONY ARRESTS, 1978

TYPE OF DISPOSITION BY RACE

TOTALS MEXICAN-
AMERTCAN

RACE
NEGRO

OTHER UNKNOWN

r,_.ri

Dismition of Felony Arrests 150004 70681 29743 44990 2498 2092

Law Enforcement Releases 14596 5436 3290 5577 214 79

Complaints Denied 20989 8121 4497 77SJ 283 338

Complaints Filed 114419 57124 21956 31663 2001 1675

Misdemeanor 54399 27620 10747 14464 939 629

Felony
60020 29504 11209 17199 1062 1046

Lower Court Dispositions
79853 40897 15379 21109 1435 1033

Dismissed 24263 12051 4408 6990 470 344

Acqditted s
Convicted

571
55019

264
28582

116
10855

170
13949

15
950

6

683

CA
Guilty Plea 53777 27984 10624 13577 923 669

t--1
Jury Trial 762 364 141 232 18 7

UD Court Trial 480 234 90 140 9 7

Sentence
55019 28582 10855 13949 950 683

Youth Authorfty
32 15 6 11 0 0

Probation
18311 10347 3348 '3958 353 305

Probation with Jail 22799 10958 4604 6633 374 -230

Jail
8755 4030 2106 2405 130 84

Fine 5023 3173 775 920 92 63

Other 99 59 16 22 1 1

Superior Court Dispositions 34566 16227 6577 10554 566 642

Dismissed 3759 1555 695 1344 65 100

Acquitted
908 314 173 378 19 24

Convicted
29899 14358 5709 8832 482 518

Oriiinal Plea of Guilty 11426 6425 2001 2596 182 222

Change Plea to GUilty 14960 6664 2963 4883 220 230

Jury Trial
2391 891 522 869 62 47

Court Trial
844 295 149 369 17 '14

Trial,by Transcript
278 83 74 115 1 5

Paw
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DISPOSITION OF ADULT FELONY ARRESTS, 1978
TYPE OF DISPOSITION BY RACE

TYPE OF DISPOSITION TOTALS MUTE MEXICAN-
AVERICAN

91ACE
NEGRO

OTHER UNKNOWN

Sentence 29899 14358 5709 8832 482 518Death
1 1 0 0 0 0Prison 6888 2893 1482 2212 124 177Youth Authority 1268' 515 245 480 19 9Probation 4051 2171 593 1127 81 79.Probation with Jail 15479 7771 2827 4446 226 209_Jail 1113 -462 268 344 19 20Fine 81 41 13 23 3 ICRC 790 349 249 171 4 17MDSD 226 153 31 29 _ 6 6(4 Other 3 2 1 0 0 0N.)

CD

NOTE: It is estimated that statewide data are 35 percent underreported. Individual counties may vary.
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ADULTS PLACED ON PROBATION, JANUARY 1 - 'DECEMBER 31, 1978

Type of Court and Percent Distribution by Sex, Race, and Age_

- lora!

Number

Sex

Percent

Type of Court

- Superior court - -

Number Percent Number

Lower court

Percent

Male 57,921 79.2 18,736 82.4 39,185 77.8

Female 11,392 15.6 3,134 13.8 8,258 16.4

Unknown 3,776 S.2 866 3.8 2,910 5.8

Race
White 41,459 56.7 12,018 52.9 29,441 58.5

Mexican-American 12,762 17.5 3,626 15.9 9,136, 18.1

NegTo 13,705 18.8 5,956 26.2 7,149 15.4

r.J4

IN)

I.4

American Indian 510

Oriental 306

Filipino
132

0.7
0.4
0.Z

156 0.7
91 0.4
37 0-2

354
215
95

0.7
0.4
0.2

Other
610 0.8 216 1.0 394 0.8

Unknown
3,605 4.9 636 2.8 2,969 5.9

Age
Under 20 7,249 9.9 2,265 10.0 4,984 9.9

20-24 22,787 31.2 8,416 37.0 14,371 28.5

25-29 14,959 20.5 5,129 22.6 9,830 19.5

30-34
9,046 12.4 2,824 12.4 6,222 12.4

35-39
5,890 8.1 1,529 6.7 4,361 8.7

40-44 4,094 5-6 943 4.1 3,151 6.3

45-49 3,267 4.5 673 3.0 2,594 5.i:

50 and over 5,284 7.2 839 3.7 4,445 8.8

Unknown
513 0.7 118 0.5 395 0.8

Median age*
27.1 25.6 27.9

Total probation grants 73,089 100.0 '-'22,736 100.0 50,353 100.0

*Median ages are based on known ages only.
Notes: Percents may not total 100.0 due to rounding. The data in this table are not comparable with those previously pre-

sented in the Bureau of Criminal Statistics publication Crime-and Delinquency in California, 1977 Part II because

of. adjustments made to Alameda County's data. The median is the middle of a set of numbers arranged in oraer of

magnitude and is.used instead of the mean (average) because it is not as affected by extremes.
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DISPOSITION OF ADULT FELONY ARRESTS
TYPE OF HISPOSII1ON BY

TYPE OF DISPOSITION TOTALS WHITE

IN 57 COUNTIES,
RACE

MEXICAN-
AMERTCAN

1977

RACE
NEGRO

OTHER UNKNOWN

Disposition of Felony Arrests 145525 72437 26038 41678 2653 2719
Law Enforcement Releases 12831 5229 2660 4658 180 104
Complaints Denied 20141 8224 3961 7491 317 148

Complaints riled 112553 58984 19417 29529 2156 2467
Misdemeanor 54294 28815 9950 13700 981 848
Felony 58259 30169 9467 15829 11 : 1619

Lower Court Dispositions 79407 42413 14072 19928 1548 1446
Dismissed 25081 13015 4024 6908 526 608
Acquitted 755 357 142 229 13 14
Convicted 53571 29041 9906 12791 1009 824.:

LA Guilty Plea 52230 28365 9637 12448 984 796
nJ
INJ

Jury Trial 731 364 150 188 13 18
Court Trial 608 312 119 155 12 10

Sentence 53571 29041 9906 12791 1009 824
Youth Authority 55 30 12 10 0 3
Probation 18714 10941 3131 3968 363 311
Probation with Jail 19757 10157 3817 5093 383 307
Jail 9528 4525 2102 2603 162 136
Fine 5280 3269 802 1047 98 64
Other 237 119 42 70 3 3

Superior Court Dispositions 33146 16571 5345 9601 608 1021
Dismissed 3618 1623 613 4 1147 69 166
Acquitted 920 379 151 333 16 41
Convicted 28608 14569 4581 8121 523 814

Original Plea of Guilty 7796 4746 1199 1397 138 316
Change Plea to Guilty 16855 8088 2733 5353 289 392
Jury Trial 2798 1237 476 929 76 80
Court Trial 910 386 139 351 16 18

Trial by Transcript 249 112 34 91 4 8
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DISPOSITION OF ADULT FELONY ARRESTS IN 57 COUNTIES, 1977
TYPE OF DISPOSIlION BY RACE

TYPE OF DISPOSITION TOTALS WUITE MEXICAN-
AMERICAN

RACE
NEGRO

OTIIER UNKNOWN

Sentence 28608 14569 4581 8121 523 814

Death 0 0 0 0 0 0

Prison 6003 2909 988 1778 141 187

Youth Authority 1303 579 237 426 25 36

Probation 4292 2421 500 1168 85 118

Probation with Jail 14358 7360 2356 4038 216 388

Jail 1417 624 255 457 38 42

,Fine 116 56 17 35 2 6

CRC 877 446 207 184 8 32

NDSD 236 172 19 34 7 4

Other 6 2 2 1 0 1

NOTE: Data for Santa Clara County are not available.
It is estimated that these data are 35 percent nndeureported. Individual counties may vary.
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DISPOSITION OF ADULT FETONY ARRESTS IN 57 COUNTIES, 1977
TYPE OF DISPOSITIoN BY PERCENT DISTRIBUTION OF RACE

TYPE OF DISPOSITION TOTALS WHITE MEXICAN- RACE
AMERICAN NEGRO

OTHER UNKNOWN

Disposition of Felony Arrests 100.00 49.78 17.89 28.64 1.82 1.87
Law Enforcement Releases 100.00 40.75 20.73 36.30 1.40 .81
Complaints Denied 100.00 40.83 19.67 37.19 1.57 .73

Complaints Filed 100.00 52.41 17.25 26.24 1.92 2.19
Misdemeanor 100.00 53.07 18.33 25.23 1.81 1.56
Felony 100.00 51.78 16.25 27.17 2.02 2.78

Lower Court Dispositions 100.00 53.41 17.72 25.10 1.25 1.82
Dismissed 100.00 51.89 16.04 27.54 2.10 2.42
Acquitted 100.00 47.28 18.81 30.33 1.72 1.85
Convicted 100.00 54.21 18.49 23.88 1.88 1.54

Guilty Plea 100.00 54.31 18.45 23.83 ,,1.88 1.52
Jury Trial 100.00 49.66 20.46 25.65 1.77 2.46
Court Trial 100.00 51.32 19.57 25.49 1.97 1.64

Sentence 100.00 54.21 18.49 23.88 1.88 1.54
Youth Authority 100.00 54.55 21.82 18.18 .00 5.45
Probation 100.00 58.46 16.73 21.20 1.94 1.66
Probation with Jail 100.00 51.41 19.32 25.78 1.94 1.55
Jail 100.00 47.49 22.06 27.32 1.70 1.43
Fine 100.00 61.91 15.19 19.83 1.86 1.21
Other 100.00 50.21 17.72 29.54 1.27 1.27

Superior Court Dispositions 100.00 49.99 16.13 28.97 1.83 3.08
Dismissed 100.00 44.86 16.94 31.70 1.91 4.59
Acquitted 100.00 41.20 16.41 36.20 1.74 4.46
Coovicted 100.00 50.93 16.01 28.39 1.83 2.85
Original Plea of Guilty 100.00 60.88 15.38 17.92 1.77 4.05
Change Plea to Guilty 100.00 47.99 16.21 31.76 1.71 2.33
Jury Trial 100.00 44.21 17.01 33.20 2.72 2.86
Court Trial 100.00 2.42 15.57 38.57 1.76 1.98
Trial by Transcript 100.00 44.98 13.65 36.55 1.61 3.21

3
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DISPOSITION OF ADULT FELONY ARRESTS IN 57 COUNTIES, 1977

TYPE OF DISPOSITION BY PERCENT DISTRIBUTION OF RACE

TYPE OF DISPOSITION TOTALS WHITE MEXICAN-
AMERICAN

RACE
NEGRO

OTHER UNKNOWN

Sentence 100.00 50.93 16.01 28.39 1.83 2.85

Death .00 .00 .00 .00 .00 .00

Prison 100.00 48.46 16.46 29.62 2.35 3.12

Youth Authority 100.00 44.44 18.19 32.69 1.92 2.76

Probation 100.00 56.41 11.65 27.21 1.98 2.75

Probation.withJail 100.00 51.26 16.41 28.12 1.50 2.70

Jail 100.00 44.04 18.00 32-.25 2.75 2.96

Fine 100.00 48.28 14.66 30.17 1.72 5.17

CRC 100.00 50.86 23.60 20.98 .91 3.65

MDSD 100.00 72.88 8.05 14.41 2.97 1.69

Other 100.00 1-1.33 33.33 16.67 .00 16.67

44
,-

NJ
un

NOTE: Data for Santa Clara County are not available.
It is estimated that these data are 35 percent underreported. Individual counties may vary.
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DISPOSITION OF ADULT FELONY ARRESTS
PERCENT DISTRIBUTION or TYPE OF

TYPE OF DISPOSITION TOTALS WUITE

IN 57 COUNTIES, 1976
DISPOSITION RY RACE

MEXICAN- RACE
AMERICAN NEGRO

OTHER UNKNOWN

Disposition of Felony Arrests 100.00 50.80 16.90 27.94 1.73 2.63
Law Enforcement Releases 100.00 42.21 19.77 35.97 .99 1.06
Complaints Denied 100.00 40.74 16.95 40.20 1.53 .58

Complaints Filed 100.00 53.26 16.65 25.15 1.83 3.11
Misdemeanor 100.00 55.87 17.53 22.71 1.83 2.06
Felony 100.00 --50.50 15.72 27.73 1.83 4.22

Lowe- Court Dispositions 100.00 55.93 17.07 22.96 1.92 .2.13
Dismissed 100.00 56.83 14.76 23.35 1.87 . 3.19
Acquitted 100.00 45.41 19.15 32.45 1.72 1.26
Convicted 100.00 55.59 18.31 22.60 1.94 1.55to4

ts.)
Os

Guilty Plea
Jury Trial

100.00
100.00

55.83
47.70

18.37
18.77

22.31
28.69

1.92
2.95

1.55
1.49

Court Trial 100.00 48.70 14.18 33.89 2.19 1.04
Sentence 100.00 55.59 18.31 22.60 1.94 1.55

Youth Authority 100.00 56.47 18.82 18.82 2.35 3.53
Probation 100.00 60.43 16.57 19.30 1.91 1.80
Probation with Jail 100.00 -50.87 19.55 26.38 1.90 1.30
Jail 100.00 49.15 21.13 26.12 2.09 1.51
Fine op, 100.00 64.28 16.03 16.06- 2.00 1.63
Other 100.00 52.10 16.97 28.23 1.65 1.05

Superior Court Dispositions 100.00 46.66 15.61 30.56 1.60 5.56
Dismissed 100.00 41.57 15.47 33.45 1.46 8.05
Acquitted 100.00 36.40 15.83 39.89 1.43 6.44
Convicted 100.00 47.77 15.63 29.81 1.63 5.17

Original Plea of Guilty 100.00 58.26 15.43 17.43 1.67 7.21
Change Plea to Guilty 100.00 44.70 . 15.34 33.84 1.61 4.51
Jury Trial .100.00 39.42 18.80 34.97 1.94 4.87
Court Trial 100.00 40.79 15.59 40.89 .98 1.74
Trial by Transcript 100.00 36.83 12.50 47.32 1.34 2.01
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DISPOSITION OF ADULT FELONY ARRESTS IN 57 COUNTIES, 1976

PERCENT DISTRIBUTION OF TYPE OF DiSPOSITION-BY PACE

TYPE OF DISPOSITION TOTALS WHITE

0

MEXICAN-
AMERICAN

RACE
NEGRO

OTHER' UNKNOWN

Sentence ,
100.00 47.77 15.63 29.81 1.63 5.17

Death 100.00 57.14 1.14 21.43 .00 14.29

Prison 100.00 44.14 !,11.76 32.11 1.84 5.85

Youth Authority 100.00 39.21 16.11 36.48 1.60 4.59

Probation 100400 53.86 11.09 27.68 1.60 5.78

Probation with Jail 100.00 48.35 15.78 29,61 1.53 4.73

Jail 100.00 41.35 20.55 30,83 2.69 4.59

Fine 100.00- 44.94 40.13 35.44 1.27 8.23

CRC 100.00 46,37' 22.88 22.45 1.12 7.17

MDSD 100.00 66.50 10.15 19.29 .00 4.06

u4 Other 100.00 70.59 11.76 17.6S .00 .00

ts..)

NOTE: Data for Santa Clara County are not available.



TYPE OF DISPOSITION

DISPOSITION OF ADULT FELONY ARRESTS IN
TYPE OF OISPOSITION BY

TOTALS WHITE

57 COUNTIES,
RACE

MEXICAN-
AMERICAN

1976

RACE
NEGRO

OTHER UNKNOWN

Disposition of Felony Arrests 157537 80034 26625 44011, 2725 4142
Law Enforcement Releases

-, 10595 4472 2095 3811 105 112
Complaints Denied 21571 8788 3657 8671 329 126
- Complaints Filed 125371 66774 20873 31529 2291 3904

Misdemeanor 64414 35990 11290 14628 1177 1329
. Felony 60957 30784 9583 16901 1177 2575
Lower Court Dispositions 89295 49941 15240 20503 1712 1899

Dismissed
Acquitted

31471
872

17884
396

4645
167

7347
283

590
15

1005
11

Convicted 56952 3166,1 10428 12873 1107 883
L4 Guilty Plea 55146 30790 10133 12305 1061 857

co
Jury Trial
Court Trial

847
959

404
467

159
136

243
325

25
21

16
10

Sentence 56952 31661 10428 12873 11n7 883
Youth Authority 85 48 16 16 2 3
Probation 20254 12239 3356 3909 386 364
Probation with Jail 19576 9958 3828 5164 372
Jail 9610 4723 2031 2510 201 145
Fine' 6761 4346 1084 1086 135 110
Other r- 666 347 113 188 11 7

Superior Court Dispositions 36076 16833 5633 11026 579 2005
Dismissed 4395 1827 680 1470 64 354
Acquitted 1118 407 177 446 16 72
Convicted 30563 14599 4776 9110 499 1579

Original Plea of Guilty 8458 4928 1305 1474 141 610
Change Plea to Guilty 18112 8096 2778 6130 292 816
Jury'Trial 2628 1036 494 919 51 128
Court Trial 917 374 143 375 9 16
Trial by Transcript 448 165 56 212 6 9

310
_
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DISPOSITION OF ADULT FELONY ARRESTS IN 57 COUNTIES, 1976
TYPE OF DISPOSITION BY RACE

TYPE OF DISPOSITION TOTALS !MITE MEXICAN-
AMERICAN

RACE
NEGRO

OMER UNKNOWN

Sentence 30563 14599 4776 9110 499 1579

Death 14 8 1 3 0 2

Prison 5437 2400 884 1746 100 307

Youth Authority 1502 589 272 548 24 69

Probation 5264 2835 584 1457 84 304

Probation with Jail 15181 7340 2396 4495 232 718

Jail 1635 676 336 504 44 75

Fine 158 71 16 56 2 13

CRC 1158 537 265 260 13 83

MDSD
197 131 20 38 0 8

Other
17 12 2 3 0 0

NOTE: Data for Santa Clara County are not available.
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DISPOSITION OF ADULT FELONY AJIRESTS IN 57 COUNTIES, 1976
PERCENT DISTRIBUTION OF TYPE OF DISPOSITION BY RACE

TYPE OF DISPOSITION TOTALS WHITE MEXICAN- RACE
AMERICAN NEGRO

OTHER UNKNOWN

Disposition of Felony Arrests 100.00 50.80 16.90 27.94 1.73 2.63
Law Enforcement Releases 100.00 42.21 19.77 35.97 .99 1.06
Complaints Denied 100.00 40.74 16.95 40.20 1.53 .58

Complaints Filed 100.00 53.26 16.65 25.15 1.83 3.11
Misdemeanor 100.00 55.87 17.53 22.71 1.83 2.06
Felony 1.00.00 50.50 15.72 27.73 1.83 4.22

Lower Court Dispositions 100.00 55.93 17.07 22.96 1.92 2.13
Dismissed 100.00 56.83 14.76 23.35 1.87 3.19
Acquitted 100.00 45.41 19.15 32.45 1.72 1.26
Convicted 100.00 55.59 18.31 22.60 1.94 1.55

Guilty Plea 100.00 55.83 18.37 22.31 1.92 1.55
LA
U4 Jury Trial 100.00 47.70 18.77 28.69 2.95 1.89
CD Court Trial 100.00 48.70 14.18 33.89 2.19 1.04

Sentence 100.00 55.59 18.31 22.60 1.94 1.55

Youth Authority 100.00 56.47 18.82 18.82 2.35 3.53

Probation 100.00 60.43 16.57 19.30 1.91 1.80

Probation with Jail 100.00 50.87 19.55 26.38 1.90 1.30

Jail 100.00 49.15 21.13 26.12 2.09 1.51

Fine 100.00 64.28 16.03 16.06 2.00 1.63

Other 100.00 52.10 16.97 28.23 1.65 1.05

Superior Court Dispositions 100.00 46.66 15.61 30.56 1.60 5.56
Dismissed 100.00 41.57 15.47 33.45 1.46 8.05
Acquitted 100.00 36.40 15.83 39.89 1.43 6.44
Convicted 100.00 47.77 15.63 29.81 1.63 5.17

Original Plea of Guilty 100.00 58.26 15.43 17.43 1.67 7.21

Change Plea to Gqilty 100.00 44.70 15.34 33.84 1.61 4.51

Jury Trial 100.00 39.42 18.80 34.97 1.94 4.87
Court Trial 100.00 40.79 15.59 40.89 .98 1.74
Trial by Transcript 100.00 16.83 12.50 47.32 1.34 2.01
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DISPOSITION OF ADULT FELONY AkRESTS IN 57 COUNTIES, 1976
PERCENT DISTRIBUTION OF TYPE OF DISPOSITION BY RACE

TYPE OF DISPOSITION TOTALS WHITE MEXICAN-
AMERICAN

RACE
NEGRO

OTHER UNKNOWN

Sentence 100.00 47.77 15.63 29.81 1.63 5.17

Death 100.00 57.14 7.14 21.43 .00 14.29

Prison 100.00 44.14 16.26 32.11 1.84 5.85

Youth Authority 100.00 39.21 18.11 36.48 1.60. 4.59

Probation 100.00 53.86 11.09 27.68 1.60 5.78

Probation with Jail 100.00 48.35 15.78 29.61 1.53 4.73

Jail 100.00 41.35 20.55 30.83 2.69 4.59

Fine 100.00 44.94 10.13 35.44 1.27 8.23

CRC 100.00 46.37 22.88 22.45 1.12 7.17

MDSD 100.00 66.50 10.15 19.29 ., .00 4.06

Other 100.00 7(1.59 11.76 17.65 .00 .00

NO1E: Data for Santa Clara County are not available.
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I feel I Must begin this paper by disclaiming any responsibility

for -di-s-tfing the subject of this presentation. A survey of the

literature in the field of criminal justice shows that a_number-of

people, in thtlast decade or so, have approached the broad issue

of what happens to non-English speaking individuals who come into

contact with the criminal justice system. Unfortunately, these efforts

have three common weaknesses: (1) They dealt with a single jurisdiction

or with neighboring ones in a single area, thus giving the impression

that whatever problems they discovered exist only in certain parts

of the country; (2) They directed their efforts toward a givtn

linguistic minority (basically Hispanics), thus-becoming articulators of

an ethnic grievance; (3) They looked at the issue almost exclusively

in legal-administrative terms, and therefore were able to provide

only formalistic solutions to what constitutes a many-sided weakness of

the criminal justice system.1

The issue is not new: Language has been a barrier among human

beings sinCe the beginning of reCorded history. Multinational states

have existed and exist to this day: Belgium, India, Iran, Switzerland,

Canada, and the Soviet Union are a few examples. Yet these states have yet

to resolve the issue of large"groups of citizens who do not speak or

understand the dominant language. The rewards offered by the industrial

rebirth of some European countries after the Second World War and the need

to import laborers has added a new dimension to this problem in some

countries add imported it into others Administrative structures appear

to have faced up to t)e prOblem_in most of Europe, as well as in Canada,
_

where the Bill of Rights adopted in 1960 grarantees that every individual
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shall have access to an interpreter in any proceedings.

-----4lhat-1 can-definitively say is that the United States, which has

had the same problem throughout most of its existence, has not been

very successful in bridging the linguistic gap. I will discuss some

efforts in connection with the Spanish speaking individuals because

thatis the primary interest of this meeting, but let me assure everyone

that other linguistic minorities have suffered, are suffering, and will

continue to suffer from the same type of attitude discussed in this paper.

Let4e also hasten to add that, in most cases, there are solutions, and

that these solutions do not require the expenditure of massivt amounts of

money, although obviously some funds will be required to provide the

services needed.

Let me also emphasize that this paper, and indeed my research, will

carefully avoid a broad discussion of bilingualism (or multilingualism).

There are many other individuals, much more competent than I am, who

can contribute to that particular topic. The position adopted by this

paper is that, whatevtr its advantages or disadvantages may be

bilingualism (or multilingualism) exists in the United States; furthermore,

the criminal justice system is not the place where monolingualism can

be enforced on defendants and witnesses. Therefore, the language barrier

has to be bridged in such a fashion that the non-English speaking

individual who comes into contact with the criminal justice system will not

be at a disadvantage because of his or her linguistic handicap. By the

same token, I do not believe that the criminal justice system should do

for the non-English speaking individual what-it does not do for the

English speaking majority; in other words, deficiencies, and there are
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mainyin_the-criminal-justite system that are not caused by somebody's

inability to speak English, can not be solved for a certain group only.

Another objective not included in this paper, or in the research

project that supports it, is the allocation of 'obs_to_members-

ethhic groups. If therejis discrimination in employment, as I think

there is in some quarters, the bridging of language barriers in the

criminal justice system is not the occasion to redress that particular

wrong.

The only valid criterion in recruiting personnel who would be
,

I needed to do away with the language barrier in the crimink justice
1

isystem should be competence to carry out the specific task: Place of

Ibirth and group affiliation are irrelevant issues once an Ucceptable

mechanism to measure competence has been devised. To belabor the

I
point, equal opportunity has to be preceded by equal competence.

Legal Framework at the Federal Level

Owing to limitations of time and space, I will provide a brief

overview of the handling of non-English .speaking defendants and witnesses

at the federal level. State legislation, policy, and implementatioti

vary so widely, not only among states but also withimmany of them,

that treatment at this level would have to be postponed until the results

of further research appear in print. It must be stated at the mitset

that federal district court procedures are much more diverse than one

would think. Not only are there differences at the district court level,

but also between branches within the same district. I will emphasize
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, treatment of non-English speaking defendants, as opposed to witnesses,

and of speakers of Spanish, as opObsed to others. Finally, I will

center on the provision of interpreting services, as opposed to other

approachesthatmightbtidge the language barrier.

Let me begin by saying that the United States Supreme Court has,

to my knowledge, ruled only once on the matter providing interpreting

services for non-English speaking defendants. It was in the case of

Perovich v. UnitedStates, 205 U.S. 86 (1907). The Supreme Court held

that appointment of an interpreter in the case of a non-English speaking

defendantwho was to testify rested upon the discretion of the trial

court. The fact that there has been no Supreme Court action in the

last 73 years on this subject, itself constitutes an issue worthy of

discussion. In any case, the decision granting the court Of first

instance ample_ discretion on such a matter has, over the years, permeated

into rulings at the state and federal levels. Until January 1979, the

federal judiciary was guided by FederAl Rule of Criminal Procedure 28,

which only states the obvious, namely that "the court may appoint an

interpreter..." On October 28, 1978, President Carter approved the

Court Interpreters Act, Public Law No. 95-539, passed by the 95th Congress.

The Act and its temporary regulations went into effect on January 26, 1979.

Regarding the provision of interpreters, the Act amended Chapter 119

of Title 28 of the United States Code, Paragraph 1827. It now reads:

(d) The presiding judicial officer, with the assistance

of the Director of the Administrative Office of the United

States Courts, shall utilize the services of the most

available certified interpreter, or when no certified

interpreter is reasonably available, as determined by

the presiding judicial officer, the services cf an otherwise

competent interpreter, in any criminal or civil .action
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initiated the United States in a United States District
Court...if the presiding judicial officer determines on
such officer's own motion or on the motion of a party that
such a party (including a defendant in a criminal case),
or a witness who may present testimony in such action
(1) speaks only or primarily a language other that the
English language;...so as to inhibit such party'i compre-
hension of the proceedings or communication with counsel
or the presiding judicial officer, or so as to inhibit
such witness' comprehension of questions and the presen-
tation of such testimony.

(e) (2) In any criminal or civil action in the United
States District Court, if the presiding judicial officer
does not appoint an interpreter under subsection (d) of
this section, an individual requiring the services of an
interpreter may seek assistanceof the clerk of court or
of the Director of the Administrative Office of the United
States Courts in obtaining the assistance of a certified
interpreter.

We can easily see, then, that although some discretion is still,

left in the hands of the judicial,officer presiding'over a case, it

becames very difficult for such officer to ignore a request for a certified

interpreter. Furthermore, a_specific denial can come only after a hearing

and is subject to appeal; the petitioner can request assistance:from the

clerk or from the Administrative Office of the U. S. Courts in:order to

locate a certified interpreter. Finally, the Act ignores the financial

-
capability of the user and mandates the service at federal government expense.

Narrowing the discretionary authority of trial judges in this

matter can only be welcome. Nothing in the educational Or professional

background of the averagc federal district judge or magistrate points

to his being qualified toctdetermine the linguistic capabilities of a

given individual to understand court proceedings. Inasmuch as no record

is kept in "the other language", it has been very difficult heretofore

to place controls on the broad discretionary authority granted by Federal

Rule of Criminal Procedure 28. Nor are federal district judges qualified
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by training or experience to establish who is comPetent to interpret

in their courtrooms. Our field work at the federal level indicates

that a significant number, and probably a majority of those who have

been working as interpreters in federal district court, and particularly

_

those responsible for Spanish, are-unable toacCuraiely interpret the

preceedings simultaneously. This is the method that should be employed

when a defendant or defendants do not speak English. In practice, most

federal district courts allowed their interpreters to provide defendants

with summary interpretation of the proceedings, thus placing the interpreter

in a position to decide what was and wasn't important for the defendant

to know.

In the case of witnesses who did not speak English, including defend-

--

ants who take the stand, consecutive interpretation is used. Our court

observations and interviews with interpreters allow us to state that

great variations have existed and exist regaiding technique, retention,

and accuracy in consecutive interpretation. lAse noticed, for instance,

that a very largf nuthber of those currently working have very short memory

spans. Since they usually do not take notes, when the question

or the answer exceeds a couple of sentences, they interrupt

the speaker, ask for repetition, or omit part of the question or answer.

We have also noticed a certain disregard'for precision. Interpreters

,-*

observed often resorted to broad, general terms and expressions, although

more precise equivalents were available.

As it has been stated by some students of the problem discussed

here, there is no explitit constitutional right to an interpreter.2 On

the other hand, it seems to me self-evid-e-ht that a defendant who does not
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speak English and is not provided with an interpreter, will not have

the benefit of counsel unless his attorney speaks his language, will

not be informed of the nature and cause of the accusation, and will

not be able to confront the witnesses against him. He would be unable

to contribute to his own defense and, more generally, he will be denied

due process of law. These are the protections provided by the sixth

and fourteenth amendments to the U.S. Crnstitution. Yet, federal courts

appear to have been obsessed by the possibility that, somehow, individuals

who really did not need an interpreter got one, or that the issue may

open the door to some type of unspecified chicanery. We should keep in

mind, in looking at case law, that only those criminal cases in which

a defendant is found guilty are subject to appeal on these grounds. No

one really knows how many cases there were in which the defendant or a

witness had linguistic problems, but because of not guilty verdicts, no

appeal was warranted. Nor do we know of those cases in which defense

attorneys decided to ignore the issue because of unsympathetic case law

at the appeals level. Finally, no one can possibly know about those

cases in which a non-English speaking witness testified and the only

other person who could understand him was the interpreter. In that

context and in the absence of a tape recording of the witness' voice,

his recorded testimony is whatever the interpreter says it is. The

Federal Court of Appeals for the Tenth Circuit provided us with a good

example of twisted logic regarding a non-English speaking defendant. In

the case of Cervantes v. Cox, 350 F.2d 855 (l965),AA stated:

Altnough we have no doubt that under extreme circumstances
the inability of an accused to communicate with his counsel

may deny him the right to effective representation and
actually result in the entry of a plea without under-
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standing we do not find the case at bar to be of such
nature. There is no constitutional right, as such,
requiring the assistance of a court appointed interpreter
to supplement the right to counsel. Nor is there a duty
to an accused to furnish counsel who can communicate free-
ly with the accused in his native tongue. The existence of
a language barrier between counsel and client is merely
ane circumstance probing the questions of whether the
adtused has been adequately represented by counsel and has
voluntarily and knowingly entered his Plea.

----------
_ -

_Another exaMple of unusual legal logic was developed by the

United States Couxt of Appeals for the.seventh Circuit. In

the case of U.S. ex rel. OTtiz v. Sielaff, 542 F.sd 377 (1976) , the

Court refused to consider inadequate the performance of a defense

attorney who rejected his client's request to obtain an interpreter

to assist two alibi witnesses who according to the record understood

little English. The case had been originally tried in the criminal

court of Cook County, Illinois, where observers have indicated that

non-English speaking individuals did not receive very much help.

Not all federal court decisions have been so insensitive to

those unable to speak English. The ruling of the United States Court

of Appeals for the Second Circuit in the case of U.S. ex rel. Negron

v. State of New York, 434 F.2d 386 (1970) is cited in nearly all

subsequent decisions at the state and federal levels as well as in

the limited literature that deals with non-English speaking individuals

and the criminal justice system. I personally think that the Negron

case is such a textbook example of linguistic discrimination that it

is not likely to occur again. Rogelio Nieves Negron was tried for

murder in a New York State courtHe spoke no English and his attorney

spoke no Spanish. There was an interpreter present, hired by the
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prosecutor, but she only interpreted for the benefit of the court,

that is, when non-English speaking witnesses took the stand. She was

t asked, nor did she offer, to interpret for the defendant. Occasionally,

_she did provide him With brief summaries of events after the proceedings

had ended. The defendant's communications with his attorney were,

at best, sporadic. The federal court concluded that Nieves Negron

had been unable to."understand the precise nature of the testimony

against him..." and that this inability "would inevitably hamper the

capacity of his counsel to conduct effective cross examination."

As I have stated above, the major elements of the Negron case;

a capital offense, a poor and ignorant defendant totally unable to

to speak English, and an interpreter readily available who is not

asked to interpret for.him, are not going to reappear often. Yet,

I should be somewhat more guarded in my statement. In the course of

doing field research for this project I audited the case of U.S. V.

Jose Estrada Segovia and Lionel Gonzalez Villanueva. In that case,

there was an interpreter present, but he interpreted only for the

benefit of the court when Spanish-speaking witnesses took the stand.

At other times, he sat in the courtroom, away from the defendants

who did not speak English. It was only at the suggestion of one of the

marshalls, after the guilty verdict was pronounced and the court had adjourned,

that the interpreter communicated the result to the defendants. The judge

who presided over that trial has, I believe, retired. I trust that

the interpreter will be retired by the implementation of the Court

Interpreters Act.

A more common occurremxthese days may be hostility to non-English
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speaking defendants, such as that reflected in the record of U.S. v.

Gomez, 529 F.2d 412 (1976). The Fifth' Circuit Court quotes the

federal district judge as saying to the interpreter, in front of the

jury,

Arrange yourself so you can sit between the two that
claim they don't speak English. I know they do.

Incidentally, ,the Circuit Court found nothing wrong in that remark.

Yet the same Circuit Court had reversed two years earlier a guilty plea

in the case of Torres v. U.S., 505 F.2d 957 (1974) because,

The record shows that the statement of the factual basis
for the plea was not translated for Torres, though the
court found it necessary to translate the other parts
of the proceedings to him.

The same Circuit Court again reversed the conviction in U.S. v. Diharce-

Estrada, 526 F.2d 637 (1976), partially because,

Defendant's pre-trial statements were not transcribed,
even though Diharce spoke only broken English and it
was not unlikely that, without the aid of an interpreter,
misunderstandings could result.

The same United States Court of Appeals for the Fifth Circuit

did not show very much concern fdr quality of interpretation. In

U.S. v. Pena, 542 F.2d 292 (1976), the court found acceptable the

services provided by a Disney Wbrld interpreter, who translated

advice regarding the defendant's rights as well as a consent-to-search

form, which Pena signed. When he appealed on the grounds that he did

not understand what had happened, the court emphasized that he had been

"repeatedly warned of his rights in Spanish..." aridently, for the

Fifth Circuit Court this was no 'mickey mouse' translation.
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This and other Circuit Courts have reversed cases when faced

with clearly unqualified interpreters, although they have often called

it something else. Ln U.S. v. Vera, 514 F.2d 102(1975), the

Sifth Circuit Court reversed the denial of a motion made by the

defendants to withdraw their guilty plea. While the decision was

based an a general understanding of the facts to which the defendants

pleaded guilty, the exchanges quoted by the Circuit Court point ta

evidence of inadequate interpretation. A similar situation can be

found in U.S. v. Rodrigues, 491 F.2d 663 (1974). In that case, the

(.kited States Court of Appeals for the Third Circuit found that,

The testimony of Leonore an the question whether appellant

was present at the second meeting is ambiguous and unclear.

As to whether this lack of clarity is due to the language

barrier of is attributable to a poor recording from which

the partial transcript was made, we can anly speculate.

Ln general, houever, Federal COUTts of Appeal have been extremely

reluctant to get into the question of quality of interpretation, once

the interpreter has been provided. In point of fact, most judges are

neither qualified nor have the elements needed to make qualitative

judgements. The conclusion of the Tenth Circuit in Morales-Gomez V.

U.S., 371 F.2d 432 C1967) appears to be the standard answer to this

type of appeal,

We can find no facts in the record which would support

a claim that the interpreter did not fairly interpret

the testimony contained in the statement. The rule

that alledged errors in the condutt of the trial will

not be reviewed unless the facts connected therewith

appear in the record applies to assignment of error

based on the claim "that the interpreter did not fairly

interpret the testimony."
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Since the record contains only the English version of what goes

an in the courtroom, as conveyed by the interpreter in the case of

non-English speaking defendants or witnesses, there is no way that

the record will show errors. Only gross confusion may lead to a reversal,

but that is not likely to be reflected by the record either. When

the interpreter is interpreting into the foreign language for the benefit

of the defendant, the record does not reflect anything. And yet, it

is in this situation where the most blatent violations of due process

are likely to occur. In this context, it is not surprising that the

United States Court of Appeals for the First Circuit in U.S. V.

DeJesus Soria, 518 F.2d 368 (1975) rejected without much discussion

a request for true simultaneous interpretation and a record in the

original language,of the proceedings conducted in Spanish. The decision

of the court should be quoted:

Whatever its advantages, the proposed system would require
additional court personnel and cost; and, since we do not
believe the present system is unconstitutional, we must
leave it to Congress whether to adopt the changes appellant
urges. We are of the opinion that the present system
affords Spanish speaking defendants their rights to due
process, a fair trial, the assistance of counsel, and the
equal protection of the laws under the fifth, sixth, and
fourteenth amendments. In the present case, we 6ind
noth4ng 4peci6.i.e. to indicate that appettant wma ati6ected
by Zingui.atic 04 tunaation ettat4, 04 indeed thatthete
wete mate/Giza uncoAucted ettou. English testimony and
court proceedings were translated into spanish for his
benefit, and his able bilingual counsel and the court
could hear the translations being made into and from Spanish.
Atteged inaccutaciu could be and in 4evetat. irotances
wete =teed to the intetptetee4 attention. There was
no error. (Emphasis added).

Notice that the court recognized that the interpreter made some

mistakes, which were corrected, and points out that the record does

not show uncorrected errors. Since the record is kept only in English, it
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can not reflect any translation errors unless they have been placed

on the record, that is, corrected or challenged. The appellant

was requesting the means to locate uncorrected errors and pointing

out that existing procedure made it impossible for him to do so. This

matter of keeping the record in the other language was candidly discus-

sed during the hearings held by the Subcommittee on Civil and

Constitutional Rights of the House. Witness the exchange between Congress-

man M. Caldwell Butler and M.e. Stafford Ritchie, of the Administrative

Office of the U.S. Courts:

MR.BUTLER: Does a record of a proceeding involving

interpreters include a statement or record of the in-

terpretation?

MR.RITCHIE: No.

MR.BUTLER: Is the beneficiary of an interpretative

proceeding entitled to review the proceedings on the

basis of determining whether or not there was a fair

translation?

MR.RITCHIE: That is a verY difficult question to resolve.

The proposal put forth in this bill would attempt to

address it, by insuring before the proceeding

begins that the interpreter is qualified. Qualification

is the assurance for the benefit of the defendant that

he is receiving an accurate translation of the proceeding.

MR.BUTLER: At the present time, there is no assurance

at all?

MR.RITCHIE: That is correct; there is none.

MR.BUTLER: NO one has ever litigated that?

MR.RITCHIE: Well, nobody knows how accurate the

interpretation may have been except the interpreter.

And he is the wrong person to look for an impartial

assessment of his performance.

MR.BUTLER: The be4t ukty to avoid appeat4 in thi4 alma

id to ma &Axe thete no /mead it...(Emphasis added).
3

ke

One case where the record was kept in Spanish, as well as English,

was that of U.S. v. Salas Aleman, 417 F.Supp. 117 (1976). In this case,

decided by the U.S.J3istrict Court for the Southern District of Texas, the
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defendant challenged the plea proceedings conducted before a U.S.

Magistrate. The Court concluded that,

The complaint was fully translated, abeit inconuaty.
La translating that portion of the complaint reading
"willfully, knowingly and unlawfully," the interpreter
erroneously interjected as a requisite element of the
offense knowledge by the accused that it was illegal
to carry a gun. To compound the error, the translator
referred to the "airport" when he apparently meant
"airplane" ... Unquestionably, without knowing what
the translator had just told the accused, appellant's
response saying that he did not know that it was against
the law to carry a firearm seems unresponsive and makes
little sense. But in the context of the translation
actually rendered, his statement makes perfect sense
and required further inquiry. However, the magistrate
was at a distinct disadvantage in not knawing what was
being said in Spanish and justifiably relied on what he
assumed to be a competent interpreter.

The decision also contains the Spanish and English versions of

some parts of the proceedings. These transcriptions, assuming that

they are accurate, reflect more problems than those referred to in the

decision. It is extremely rare, however, to be afforded the type of

insight contained in U.S. v. Salas Aleman. In most cases, the rendering

in the other language, particularly when the interpreter is interpreting

for a defendant who is not testifying, can not be retrieved. In fact,

most interpreters interviewed in the course of our research opposed

systematic recording of their performance. In this they are supported

by many federal judges, who probably were instrumental in having the

Judicial Conference of the United States proclaim in 1974 that no

legislation or change in prevailing court practices were needed. In

1977 the Judicial Conference insisted that existing rules and procedures

adequately protected the rights of non-English speaking individuals.4
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Federal District Judge Manuel Real was not so sure; in his 1973 testimony

before the Senate Subcommittee on Improvement in Judicial Machinery

he stated:

I feel that any legislation that is considered by the

Congress in terms of a provision for interpreters

should include a provision which will require the

Administrative Office, either through its own offices

or through the Federal Judicial Center, to impkove the

cratity ol6 intetputem in geneta. I will say that we

now have many qua]: ied interpreters; do not misunderstand

me, W. Chairman, 1ut I have had the experience of
having many unquali ied interpreters in my courtroom...

(Ehphasis added)1.5

The Situation in the Federal District Courts

Enough of federal laws and legislations and legal precedents.

What is the situation in the various federal district courts? What

=lb/happens in regular court proceedings? Let me begin by emphasizing

that federal district officials, and particularly residing judicial officers,

think of themselves as leading citizens of fully autonomous entities.

They cherish this autonomy and become defensiye when any part of it is

threatened. The procedures employed by our political system to

select judges and magistrates, as well as court personnel, emphasize

their localism. Their general view of centralization influences their

handling of linguistic minorities.

At the present time there'are 18 full-time employees of various

federal district courts with the title of interpreters. Nearly

one-third of them serve in the Federal District Court of Puerto Rico.

This number of employees work part-time or full-time as interpreters

although they have been given various other titles. Furthermore,
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some of those carrying the title of interpreter perform a number

of other duties, such as law librarian and deputy clerk. The

fact is that only an in-depth survey of all federal district

courts will give us a realistic estimate of the numbers involved.

Yet, even this estimate would not be specific enough. Nearly

all the federal district courts located in areas where linguistic

minorities are present in large numbers, as well as many of those

located elsewhere, utilize the services of free-lance interpreters,

sometimes called "per diem" or "contract" interpreters. These

individuals are more or less on call; some of them work else-

where in the general area, often as teathers, pastors, or secre-

taries. Others are full-time interpreters working as independent

contractors and areavailable to the entire legal community as

Well as to local business. Some of them own translation agencies

and perform more like entrepreneurs who connect supply with de-

mand. Those who do not usually make ihemselves available to the

entrepreneurial kind, make themselves known to judges, court

administrators, prosecutors, defense attorneys, and all those who

may need their services.

Some district courts rely solely on independent contractors

of one type or another. One major court, with a large number

of non-English speaking defendants and witnesses, has for the

last 14 years or so giVen a concession to an agency owned by one-

person; this individual has in fact become the sole provider of

interpreting services, in all languages, to that particular

federal district court, to the United States Attorney's Office,
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and to private attorneys. Apparently, the agency was originally

recruited to work for the U.S. Attorney's Office, which until

1979, when our field research was conducted, was paying for its

services. It is clear that this agency was chosen without any

forMal bidding or competition. Furthermore, by granting such an

open concession, the federal judiciary of that area has agreed

in advance to accept wfloever the agency sends. Usually three

to five interpreters are needed in court proceedings in that

particular district court in any one day, in addition to those

serving the U.S. Attorney's Office and the defense outside

courtrooms. There is no mechanism whatsoever to determine the

competence, qualifications, and performance of these interpreters,

except those implemented by the agency holding the concession.

In an interview granted after a number of requests, the owner of

the agency claimed td havebeen very careful in the selection of interpre-
,

ters and to have provided them with training. However, the

individual in question refused to provide concrete information

regarding the sources of interpreters or their background, on

the grounds that "it was a trade secret" and that "the prior

approval of the court was needed." Needless to say, I never got

the information.

A look at the economics of this case reinforces our negative

assessment of the quality of interpretation provided: The

agency was paid a fixed amount, nominally per day, but more likely

per appearance and/or per case. Out of this fixed amount the agency
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paid the interpreters, who were in fact subcontractors. It was in

the interest of the agency to recruit the least expensive sub-

contractors who would be acceptable to the court, the U.S. Attorney's

Office, and the defense. During the period of observation there was

one case in which the quality of interpretation was questioned.

On the other hand, it was in the interest of the interpreting agency

to have subcontractors pr:-.sent when they were needed, so availability

did not appear to be a problem.

Other federal district couxts have combined one or more full-

time interpreters with a list of independent contractors. When this

happens, usually the full-time interpreter handles roucine proceed-

ings, such as preliminary hearings, and arraignments, and the con-

tractors work on trials. A third category of courts rely solely

on their full-time interpreters, who are responsible for all kinds

of proceedings when non-English speAking individuals are involved.

In this category, some judges and magistrates adjust their calendar

to the availability of the interpreter. Cthers, however, proceed

without him, and either draft a deputy clerk, a relative, a spectator,

a marshall, a secretary, the prosecuting or defense attorney, someone

else who happens to be around, or proceed without an interpreter.

We have witnessed most of these options and have been told of the

rest by uninterested observers.

TWo myths which are often mentioned in interviews with court

officials should be mentioned briefly. The first one has to do with

the appointment of defense counsel who speaks the language of the
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defendant or defendants. Some federal district Judges and magistrates

assume that such an appointment solves the language problem and the

issues raised in this paper. There is no question that such appoint-

ments, when possible and realistic, constitute a very good policy.

They make possible confidential exchanges between attorney and client

without third parties present; they also permit those exchanges at

the parties' choosing. The attorney, however, can not properly

represent his client in court and interpret for him while proceedings

are going on; in situations of this type, the defense attorney usually

attends to his professional responsibilities and leaves his client

in the dark. Furthermore, the assumption that an attorney is a

competent interpreter is highly questionable.

The second myth is that defendants are unable to contribute to

their own defense. The fact is that some are and some aren't.

We observed a criminal case in a federal district court in which

testimony dealing with navigational techniques was important. The

defendants, all experienced sailors, did not speak English. The court

had provided them with a good interpreter and simultaneous equipment;

consequently they were able to follow the English language testimony

in detail and advise their attorney regularly on what they claimed

were errors by prosecution witnesses. The absence of accurate simul-

taneous interpretation would have prevented their participation in

the cross-examination of witnesses against them.

What Can Be Done?

What, then, can we suggest in this area of linguistic minorities

and the criminal justice system?
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1) The federal certification program should be supported and

efforts made to improve it and to have it,implemented in all federal

district courts; this means that when Spanish-speaking defendants

and witnesses appear in a federal case, the attorneys demand that

certified interpreters beprovided at government expense.

2) If it is claimed that certified interpreters are not avail-

able, attorneys should indicate on the record, at the outset, that

the qualifications of the interpreter appointed by the court have

not been demonstrated, and request that a record be kept of all remarks

made in Spanish or interpreted into that language, whether made in

open court or to the Spanish-speaking defendant, if there is one.

3) Under no circumstances should attorneys agree to proceed

without interpreters appointed by the court at government expense.

In view of this research and of other published works in this atea,

the willingness to'proceed without an interpreter may be considered

incompetence or dtficient representation.

4) Mbst criminal cases relevant to linguistic minorities go

before state courts; attorneys and minority group leaders should peti-

tion the courts to employ interpreters certified by the federal judi-

ciary. The few attempts made by states such as California and

New York to select criminal court interpreters through examination

have, in my profeSsional opinion, been worthless. This statement is

not intended to cast doubt on all state court interpreters, some of

whom are competent and dedicated. But I do believe that those

sporadic attempts that have been made have failed to discriminate
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between competent and incompetent interpreters. Most states, as we
-

all know, hOVe made no formal attempt to identify competent inter-
,.

preters.

An obvious objective ought to be to have legislation in all

fifty states and the District of Columbia mandating the use of criminal

court interpretets at the request of any of the parties in a criminal

case. These interpreters should be chosen from a state-wide registry

made up of those found qualified by an objective procedure. Inas-

much as reliable, objective procedures_ are beyond the ability of most

state judiciaries, the obvious solution is to use federally certified

interpreters. I hope that you will agree with me.

Submitted by
Carlos A. Astiz
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1. The most useful studies of this-problem include: "The Right

to an Interpreter," Rutgers Law Review, 25:145-171, Fall 1970;

Jean F. Rydstrom, "Right of Accused to Have Evidence or Court

Proceedings InIerpreted, " 36 ALR 3d, pp. 276-312; Joan
Bainbridge Safford, "No Comprendo: The Non-English-Speaking
Defendant and the Criiinal Process," The Journal of Criminal
Law and Criminology, 68:15-30, March 1977; Williamson B.C.
Chang and Manuel U. Araujo, "Interpreters for the Defense: Due

Process for the Non-English-Speaking Defendant," California_ _

Law Revied, 63:801-823, May 1975_;_Charles-P;--Adatis, "Citado a
Comparecee-fLanguage-Barriers and Due Process--Is Mailed

--Notice in English Constitutionally Sufficient?" California Law
Review, 61:1395-1421, December 1973; Leonard J. Hippchen,

"Development of a Plan for Bilingual Interpreters in the
Criminal Courts of New Jersey," The Justice System Journal,
2:258-269, Spring 1977; Marilyn R. FrankenthaIer and Herbert
L. McCarter, "A Call for Legislative Action: The Case for a

New Jersey Court Interpreters Act," unpublished manuscript,
1979; Bonnie Bondavalli, "Spanish-Speaking People and the

American Criminal Justice System," paper delivered at the

Annual Meeting of the Academy of Criminal Justice Sciences,

March 1979; Alan J. Cronheim and Andrew H. Schwartz, "Non-

English-Speaking Persons in the Criminal Justice System:
Current State of the Law," Cornell Law Review, 61:289-311,

January 1976; and Glenn Bergenfield, "Trying Non-English

Conversant Defendants: The Use of an Interpreter," Oregon

Law Review, 57:549-565, 1978.

2. See, for instance, Rydstrom, op. cit., passim. The United

States District Court for the Eastern DrifiiEt of Pennsylvania

emphasized the lack of a constitutional provision in a lengthy

note in United States ex rel. Navarro v. Johnson 365 F. Supp.

676 (1973). See note 3, pp. 681-683. Two states, Ned Mexico

and California, have constitutional protections for non-English

speaking defendants; see art. II, section 14 and art. I, sec-

tion 14, respectively.

3._ U.S. Congress, House, Committee on the Judiciary, Subcommittee

on Civil and Constitutional Rights, Court Interpreters Act,
95th. Congress, 2nd. sess., 1978, p. 39.

4. See "Annual Report of the Proceedings of the Judicial Con-

ference of the United States, March 7-8 1974," pp. 5-6;
and-"Annual-Report of-the-Proceedings of the-Judicial Con-

ference of the United States, September 15-16, 1977," passim.
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S. U.S. Congress, Senate, Committee on the Judiciary, Subcommittee

on Improvements in Judicial Machinery, The Bilingual Courts Act,

93rd. Congress, 2nd. sess., 1974, p. 37.
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There appears to be-increasing interest in recent years

in the Hispanic population in the United States. This year

is particularly noteworthy because being an election year,

this interest is heightened and an effort is made by the

political parties to leave no stone unturned, since often

the margin of victory at the polls can be, what would otherwise

be, an insignificant number of votes. Groups such as ours,

which are often neglected by the powers that be, suddenly are

focused on and become important. I am not postulating that

this is the reason for this conference, because frankly the

reason does not really matter. The fact is that we are here

in Washington and we have the opportunity to come together

and discuss a subject that is of increasing importance to all

of us: Law.Enforcement and Criminal Justice, as it impacts

an Hispanics in the United States.

We Hispanic Americans, or Latin Americans as we may care

to regard ourselves, must take note and believe what is be

written about us; you may have'noted that we finally joined

the select few and made the cover of Time magazine on October 16,

1978 in an article entitled, "Hispanic Americans Soon: The

Biggest Minority." The Time article alluded to the 1960's

being the Black power decade and to the 1980's being the decade

of the Hispanics. If we are to believe these prognostications,

then the 1980's are here, and wishing will not make it happen.
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We, the Hispanics, must make this our decade. This must be our

time. I have been in this country since 1937 and, as many of

you here, sincerely believe that the time is now to make our move.

We have the numbers. Now we must make them count. I have seen

various Hispanic groups coming together this year and forming

national coalitions. Now is an opportune time to get out in front

where we belong and stop the benign neglect of Hispanics and the

view of us as second class citizens.

Heretofore, most equal employment and affirmative action

programs have been Black oriented. I have no quarrels with the

Blacks' situation being redressed to overcome their 200 years of

oppression; but, Chicano oppression, Puerto Rican oppression and

the oppression of every other Hispanic group that has been

exploited and discriminated against must also be addressed.

Statistics are most revealing. Every statistic that I have seen

about Puerto Ricans indicates that they are the largest and most

beleaguered national group among the estimated 2.6 million

Hispanics in and near New York City--more so than Blacks and

other national groups. When looked upon in this context, we

find that despite our numbers, we are indeed powerless.

An area of critical concern to me, because I have made it

my life's work, is our legal system. This is not a subject that

I selected at random, but one in which I have spent a better part

of my adult life involved in. Hence, I will address the criminal



1

justice system from the perspective of my experiences within it

--having been its victim at times, having worked in it as a police

and probation officer in the 50's, having worked as a street gang

worker in the Puerto Rican Barrios of East Harlem and the South

Bronx, as well as having toiled as a defense attorney for 15 years.

For_the past eleven years I have worked as a jurist, six of them

as a juage of the Criminal Court of the City of New York, three-

and-one-half as a justice of the Supreme Court, and since December

of 1979 as an Appellate Court justice. I have also learned much

from having taught a course, "The Criminal Justice System and the

Poor" since 1972 in our local colleges.

My views are to a great extent limited to my personal

experiences as a Puerto Rican living in New York City, tiut I

believe these can easily be translated to the experiences of

other Hispanics in urban areas, such as Los Angeles, Chicago,

Newark, Houston, Miami, and other Hispanic enclaves. I will

not burden you unduly with a myriad of statistics for fear of

confusing you. Suffice it to say, that if you are interested

in statistics, I refer you, for example, to the recent monogram

written.by Dr. Peter L. Sissons of the Hispanic Research Center

at Fordham University in the Bronx, entitled, The Hispanic

Experience of-Criminal Justice.

Several years ago I conducted a series of seminars for the

Puerto Rican Study Center at CUNY (City University of New York)
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on the criminal justice system, entitled, "Perspectives on Justice."

It was an interesting experience in that it consisted of a series

of lectures where I was assisted by two former_inmates, one male

and one female. I 'would lecture on the law and its theory and they,

in turn, would discuss haw the theory worked in its practical

application in their respective conflicts with the law. In additian,

in each seminar the justice system was looked at from a different
-

perspective; that is, each week a different person would address

the group from his-orher_perspective. Thus, in successive weeks,

the system was discussed from the perspective of the arresting officers,

the prosecutor, the judge, the defendant, the victim, the probation

officer, the defense counsel, and the warden. In this fashion, it was

seen that the justice system means different things to different people

and that one's concept of justice is like a person's concept of art, in

that it is garnered from the point of view of the beholder. It was thus

possible to analyze and view a crime in a Rashomon type of situatian,

where the same act is viewed from a different perspective and different

40 analogies are arrived at.

I cite the above experience because in addressing the justice

system one must not lose sight of the speaker or writer, Generally,

that person will view it froM his or' her awn frame of.reference. If

the person is law enforcement oriented, you will generally receive a

law-and-order point of view.' If the person happens to be defense

oriented, you will most likely receive a civil libertarian viewpoint.
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The victim of a crime would most likely speak about its heinous

nature and the inadequate punishment being meted out. A politician

would, no doubt, speak about the neea to curb crime in the streets,

the need for more police protection, more laws stricter sentences,

and increased punishlents. No doubt, I have been influenced by my

experiences as a jurist and will attempt to be as objective as is

reasonably possible.

The criminal justice system in the United States, like the

police, is experiencing difficulty. The rate of crime is on the

increase, the apprehension of perpetrators is on the decrease, and

society's belief in the system has been signifiCantly eroded. No

longer are judges and police regarded as sacrosanct. The inmate

population is growing and, increasingly, the delays between the

time of arrest and time of trial become greater. There is growing

public concern about people being out on bail in the more serious

crimes. En Puerto Rico there is presently a referendum sponsored

by the Governor which would provide for the remand without bail

of people arrested for the commission of the more serious felonies,

such as rape, murder, arson, kidnap, bombing, and the like Does

this have any significance as it relates to Hispanics? The answer

clearly is yes. Hispanics, Blacks, and other minorities make up

the bulk of those who are arrested and, clearly, they bear the brunt

of the system. In New York City, if you were to visit a Criminal

Court on any-given-day, you might be surprised to learn that 30 to

35 percent of the arrested are Hispanics, 50 to 60 percent are Blacks,
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and the remainder fram other national grou
A

ps. A visit to our

prisons would show an evellthigher ratio in that the majority

of those imprisoned are Blacks and Hispanics.

Whitney North Seymour, Jr., a former U.S. Attorney for the

Southern District Federal Court wrote a book entitled, Why Justice

Fails. In it he graphically demonstrates that Blacks, Hispanics,

and the poor receive disproportionately greater sentences than

whites for the same crime. This should come as no surprise to

anyone who is familiar with the system. Aside from the fact that

there is no question that there is racism involved, there is also

the fact that Hispanics, Blacks, and the poor are the most likely

to be unemployed, the most likely not to have been able to make

bail and, therefore, more likely to accept a plea bargain or "cop

a plea" as it is called; the most likely not to be able to hire

their own lawyer and be given a court appointed lawyer; and because

there are so few Hispanics in the system as prosecutors, judges,

and probation officers who speak hiS language, understand his

culture and problems, he is more likely to go to jail. Studies

made in New York City by the Legal'Aid Society have shown that
tp

persons in jail who have been unable to make bail are SO percent

more likely to get additional jail sentences than those whb made

bail.
4i

Since the criminal justice system is made up of several

components--to wit, police, prosecution, courts, probation and

corrections--I would like to make some observations on these

components as they impact on Hispanics.
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Hispanics are vastly underrepreiented in the police force

throughout the Uhited States. In New York City, they constitute

less than three percent of the total force of over 20,000 policemen

(in the New York City Police Department) despite the fact*that

Hispanics constitute 15 to 20 percent of the total population

(estimated at over one-and-one-half million Hispanics). The result

is that there is constant friction between police and Hispanics,

Articulary in the overwhelmingly Hispanic areas. In these areas,

the police are viewed with skepticism, fear, and hostility by the

community, anti the police, few of whom live there, in turn, view

the community with suspicion, fear, and hostility in what is

commonly called the "good guys and the bad guys" syndrome--meaning

the police are the good guys and the people, the bad guys--a "them

and us" situation. This feeling is exacerbated by the fact the

police are often seen as oppressors who do not speak the language,

do not understand the culture, and lack empathy and sensitivity

when acting in what otherwise would be a minor or routine situation.
1

To illustrate, last year in Brooklyn, a Hispanic mother telephoned

the police about her son who had emotional problems,1who had been

hospitalized in a mental institution, and now who was on a fire

escape with a pair of scissors. The police responded. The young

man, named Benitez, came off the fire escape and was told to drop

the scissors. When he did not immediately do so, without his

accosting or threatening any of the police, four Or five officers

opened fire, causing his death in the presence of his own mother.
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An autqpsy revealed there were over 18 bullets in his body. I

understand that several weeks.earlier the mother had called the

police_in a similar situation, and a Hispanic officer had responded.

He spoke in Spanish to Benitez, and the situation was resolvEd

without the resulting tragedy.

There is an increasing concern with police brutality in the

Hispanic community. The number of Hispanics an&Black deaths at

the hands of the police is on the rise. What is more alarming

is that seldom, if ever, does an indictment of a police officer

come about as the result of the§e needless and sometimes wanton

killings. Even in the few instances when an indictment results,

generally white juries will acquit a white policeman who kills a .

Hispanic or a Black: The cases are too many to cite here. Witness

the recent situation in Miami,,Florida, which led to the race

riots, or the Tuorsnev, case in New'York, where a police officer

shot a 15-year old Black youth at point blank range and was

acquitted based on a defense of temporary insanity (a rare case of

temporary epilepsy that manifested itself only at the shootingand

never again). You are all familiar with the case of a Chicano,

J. Campos Torres, who was beaten and drowned by police officers

in Houston, Texas, and upon their conviction for violating his

civil rights, a felony, and for beating him, a misdemeanor, the

officers received 10-year suspended terms and probation. In New

York, a Puerto Rican, Rodriguez, was beaten to death in a Bronx

police precinct. After a massive cover-up, one police officer, Ryan,
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was indicted for the death. He was found guilty of criminal negligent

homicide, which carries a maximum sentence of 40 years,

Ryan was let out on bail, instead of being remanded pending sentence which

is usually, the case. While on bail, he caused the death of another

person while driving his vehicle in an intoxicated condition and,

then, proceeded to junp bail. He has yet to do one day in jail for

those killings.

Hispanics and the poor suffer at the hands of our bail system,

which is based primarily on money. Several Years ago, a study by

the Legal Aid Society revealed that over 63 percent of the inmates

at Rikers Island, a New York City madJmnaprison, were there, not

because they had been convicted of any crime, but because they were

too poor to make bail. In 1972, Governor Rockefeller commissioned

a study of bail practices in New York. The study, called the Jones

Study, revealed that money bail as presently constituted_in New York,

-violatedthe Eighth Amendment of the U.S. Contitution in that it

amounts to cruel and inhuman punishment in keeping the poor

imprisoned because of their inability to make bail, before their

guilt or innocence has been adjudicated. In fact, the law prohibits

persons being placed in jail because of their inability to pav a fine.

The New York bail system, it was found, made a mockery of one of the

cornerstones of our criminal justice system: the presumption of

innocence, that a person is presumed innocent until proven guilty.

There have been many instances of persons who have been incarcerated

in excess of six months to a year for minor crimes, only to be found

innocent.
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Hispanics are vastly underrepresented in the arena of the

courts. En the Federal judiciary, it was not until October 1979

that, for the firit time, a Puerto Rican, Jose Cabranes, was

named to a Federal District Court judgeship located on the mainland

United States. Thus, in the United States, where there is an

estimated over three-and-one-half million Puerto Ricans, we have

only ane Federal judge. To my knowledge, the state level is not

appreciably better, there being only one Puerto Rican appellate

judge.

The question may arise of whether it is important to have

[

Hispanic judges. I would surmise that the answer depends on the

type of person that the judge is .H If he is not a Vende_
one whdt-did out his people for his job-i- then it is important.

ASide from the fact that a Hispanic judge brings to the court his

experience and familiarity withLour culture, he is also a syNbol.

I believe that good government is representative government.

Hispanics whant to participate and be part of government. I have

no doubt that it was highly significant to have a Jewish seat in

the Supreme Court as it was to have a Black seat. Likewise, it

would be significant to have a Hispanic seat. Aside from the

particular contribiuion that the judge would make, it would be a

sign to our people that Hispanics abound in the system other than

as defendants and would help to motivate our youth to aspire to

such positions and to feel that they too can achieve them. Beyond

its symbolic value, one will readily agree that a courtroom appears
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much less oppressive when there are other Hispanic faces about,

bethey prosecutors, judges, court officers, defense counsel, and

the like.

Hispanics need representation in the prosecutors office. It

is the prosecutors office that makes the initial determination as

to whether a person will be charged with a crime and held subject

to trial. Further, it is the prosecutor who must consent to any

lesser plea offered to a defendant. As things Stand now in our

courts, because of extensive plea bargaining (over 90 percent of

the cases are disposed of in this fashion), prosecutors play a key

role and in a sense control the sentence to be_meted-out-by-the
_

cour-t7=Many----a -prosecutor W111 not-consent-to-a redUced- plea

unless the defendant and the court agree to a minimum sentence

determined by him. Hence, a prosecutor wields a powerful instru-

nent in that he often determines the length of the sentence. Too

often prosecutors who come from middle class backgrounds, with

little or norialowledge of life in the ghetto or of Hispanic

culture and values, impose their notions of justice'and the law

upon the Hispanic defendants, These notions are generally insensitive as

to the defendant's needs or mores. The prevailing trend is towards

mandatory jail terms, instead of probation and rehabilitation

programs, and towards longer jail sentences. A prosecutor

familiar with Hispanic customs and culture can often deal with,

what might otherwise be a miscarriage of justice, as many

incidents before the court-are generally a result of misunder-

standings and family-related situations.
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There appears to be a rqluctance on the part of Hispanics to

become prosecutors for fear of being regarded as parriahs by their

people. This is a misconception. We need Hispanics as prosecutors

for they can help minimize the callousness with which defendants

are often times treated in the_courtroom. Not only that, but such

Hispanic prosecutors can aid in ameliorating whatimight, at times,

be regarded as a racist atmosphere in the courtroom. They also

would help to eradicate the sometimes-accepted notion of police,

and the like, who tend to view all Hispanics-only aS-defendants.

Therc are not enough Hispanic lawyers in this country.

--Presently-f-the_Ainited=_States-has-over=60M00-liw5iers: -In New

York State alone, we are second only to California in the

number of admitted lawyers, (there being 70,000 in the state). Despite

this impressive figure, the number of Hispanic attorneys in new

York City is under 400. Of these, few are trial attorneys. The

Legal Aid Society, which represents indigent defendants--and over

80 percent of the Hispanics before the courts--has less than

10 percent of its attorneys as Hispanics. I can count on my

fingers the number of experienced Hispanic attorneys who will

try a murder case. This same situation pertains in the civil

area. There are few appeals lawyers. The need great. Yet,

the latest statistics from a report of the Amrican Bar Association,

New York Law Journal of February 14, 1980, shows that Ln 1978-1979,

out of 122,801 students attending 169 law-schools; women
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students now make up 38,627 or 31.5 percent of that total; Mexican

Americans, 1,558; other Hispanic Americans, 714; and Puerto

Ricans, 540. These are dismal numbers indeed if we are to provide

legal representation to the 19 million Hispanics in this ever-

increasing litigious American society.

Aside from the fact_that-there-are few Hispanic lawyers, many

of those who do become lawyers seem to lose their identity and

committment as they go up the ladder. I do not know if we, the

community, the law schools, or they, are to blame; but, I have

seen it time and time again where students profess to want to

become lawyers to represent their people and right their wrongs,

only to come out of law school and seek a safe job in

government or in the corporate world, seldom to be seen in their

communities again. We need lawyers with a sense of purpose, with

a sensitivity to the problems and the needs of their people. I

do not advocate that all Hispanic law students study poverty law

or criminal law. We need corporate lawyers, labor lawyers, lawyers

with the skills to put to the service and the use of their people.

We must stem the tide of lawyers, who turn away from their

people and whose all-consuming interest becomes making money.

I have no qualms with making money. All I am saying is that you

can do both, work with your people and make a decent living.

A person should have a framework within which he works and should

think of making some contribution other than the money he gets out

of his work. As a judge, I function out of a concept of social
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justice. As lawyers, Hispanics should think in collective

terms; of their people, their comaiunity, for none of us will

make it unless we all make it. The Blacks have learned--

this time _and time-again.

Our prisons do not rehabilitate. Presently, in New York

State, over 20 percent of the total prison population is Hispanic.

At one time it was believed that we had more of your youth in

prisons that we had in the colleges. This situation has been

remedied in that more and more of our youth are seeking higher

_educatiom- ForlImserunfortunates Who-are-imprisoned, we-must

continue to demonstrate OUT concern and care. Prisons have a

way of dehumanizing and brutalizing our people. For Hispanics,

many of whom have language handicaps, the process can be even,

more disasterous. .Because of language and educational handicaps,

Hispanics.can seldom participate in meaningful rehabilitation

programs as they do not qualify and, instead, they languish in

prisons with nothing but dead tiTe on their hands.

Hispanics often receive disproportionate sentences; that is,

sentences more severe than those given to their white counterparts

for the same or for similar crimes. This disparity, coupled with

the failure to receive necessary or needed psychiatric, psychological,

or vocational counseling, leads to youths who return to society

embittered, without a change in lifestjele, and who are more apt to

become recedivists. I sometimes think that ET. Karl Menninger was



correct in his book, The Crime of Punishment, where he writes that

it is society that_is-crimimal in itS-failure to provide

individuals with their basic needs--that is, a decent home, an

education, and a decent job--and, therefore, commits a crime

against them. Instead society imposes upon them severe periods of

incarceration and warehouses them, as if severe punishment was the

solution. We should have learned by now that it is the certainty

of punishment, rather than the severity thereof, that has meaning.

Any discussion on the criminal justice system should, I believe,

touch upon juries, which in my mind are the saving grace of the

American criminal justice system. Were it not for juries, our

system would not be as highly regarded in the world as it is.

Dispite its imperfectionsand believe me it has many--we are still

one of the few countries in the world which permits trial by jury;

a jury compos.41 of the people in one's community; selected by the

prosecutor, the defendant and his lawyer alike, and, a trial

conducted in an open courtroom to which the press and the

public have free access. These things cannot be taken lightly,

particularly in the light of my own personal:experiences with human

rights violations in countries such as Chile,,Argentina, and

Paraguay. We do have due process and its failings, if any, I

believe are not the fault of the law, but of the people that

administer the law.

Hispanics must participate more in juries. A recent study of

juries in Bronx County by Davidlaernheim indicated that Bronx County,
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which has a population of over. 30 percent Hispanic, showed that

only 8 percent of the juries in criminal cases consisted of

Hispanics. True, jury selection is made from voters lists and

telephone subscribers and true that state jurors are paid paltry

sums ($12 per day). Still, we must encourage our people to get

involved and not avoid jury duty Think what would have happened

to Angela Davis, Huey Newton, Daniel Berrigan, and Carlos Feliciano

had they not been tried by juries. We must get Hispanics and

Blacks on the juries of white policemen who are charged with

killings of Hispanics and Blacks. So far, white juries, as in

Miami recently, have tended to acquit these people, thus leading

Blacks and Hispanics to believe that there is no justice for them.

If we are to restore respect for the law in this country, we

need to do more than make merely cosmetic changes, more than just

hire more police and pass more laws. What is needed is to make

our courts models of due process, where the appearance of justice

is just as meaningful as whether in fact justice does take place.

We must make police more observant as to the dignity and the

rights of their fellow man. We must make the courts the true

representatives of the people, where ane can walk in without the

concern that justice is not truely blind and that the rich will

ultimately fair better than the poor. We musi eradicate all

appearances of injustice, of racism, and in this manner restore

confidence in people for the law and for our system of democracy.

378

3



La a somewhat lighter vein, I will conclude by saying that

we must insure justice for all, Black and white, rich and poor

alike, and not have it said, even in jest, as Richard Pryor, the

comedian, was heard to have commentedthat he went into the court

to see justice done, and learned that justice meant, "JUST US."

3 6
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RECOMENDATIONS

Innumerable solutions have been proposed by many conferees

in similar conferences in the past so that much of what I have

said, or what I have to say, has been said before. Still, it

would do well to repeat it again. If the law and the criminal

justice system are to have real meaning to the people and the

society in general, these are some recommended solutions:

1. Mbch more attention must be given to police community
relations. Lncidents such as the Benitez case in New
York and the J. Torres Campos case in Houston cannot
go unchecked. Police officers who commit murder and
serious crimes against Hispanics must be treated the
same way we would treat a serious crime by any other
criminal. &police officer cannot occupy a preferential
position merely because he is a police officer.
Prosecutors and the Department of Justice should show
the same zeal in prosecuting them as they do when they
prosecute our people.

2. Police should be given sensitivity training and be
taught the customs and culture of the Barrios, where
they work with our people. They should receive
psychiatric and psychological examinations to weed
out the sadists, racists, and psychopaths.

3. Rules should be promulgated with respect to the handling
of riot situations. The use of guns should be strictly
circumscribed. Other weapons which do not cause serious
physical injury should be utilized, and only when
necessary.

4. Efforts and campaigns should be made to recruit more
Hispanics in the police departments and to upgrade and
to promote those already there.



5. Judges should be screened and selected, taking them

out of the political process and making them more

responsive to the people and to their community.

There should bemore laymen and community persons

having input onwho should be selected as a judge,

and there should Ix a probationary period to review

his_performance tin office. Mbst judges tend to be

prosecution-oriehted because they generally come

fram the prosecutorial ranks and middle class

tackgrounds. Greater efforts must be made to

remedy this imbalance. Of course,'more Hispanic

judges are needed at all levels: Federal, state,

and local.

6. P-osecutors should recruit minorities and set up

satellite offices in Hispanic neighborhoods. Their

lawyers should become involved in conmunity programs

and interests. Non-Hispanic prosetutors should

1.eceive training in Hispanic culture and values and

should develop increased sensitivity to Hispanic

problems.

7. Public defender and legal aid programs should

increase Hispanic recruitment and promotions, should

provide for neighborhood officers, and if they

cannot get enough Hispanic lawyers, should provide

for on-the-job Hispanic paralegals.

8. Prisons and prison programs must be more responsive

to the community_ and the public. Presently, prison

budgets are 95 percent for security and 5 percent

for rehabilitation. This must be reversed and

proper balance established between security and the

needs, health, and welfare of the inmates. More

Hispanic guards, officers, counselors, wardens, and

programs must be provided. Prison conditions must

be remedied to insure minimum health, food, and

safety standards compliance.

9. The rate of compensation for jury, duty must be

raised so that many more Hispanics can participate.

A more comprehensive jury selection process must

be devised to insure that more Hispanics are called

and participate.
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10. Lmw schools must recruit and provide more financial
aid and other incentives to Hispanics. Their curriculum
must provide more courses in criminal law and community-
related concerns.

11. Courts and the entire criminal justice system should
keep and should maintain separate statistics on Hispanics.

12. Affirmative action programs and equal opportunity programs
which are now required by the government for private
contractors should be extended and strictly adhered to
with respect to the criminal justice system to insure
that the programs are actually implemented as to Hispanic
representation in all aspects of the system. Hispanics
should be recruited and named also to all_advisory and
government boards, such as parole, probation, and so forth.

Submitted by

John Carro, Associate Justice
Appellate Division
Supreme Court State of New York
First Judicial Department
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COURTS WORKSHOP - SUMMARY

Principles of due process, trial by a jury of one's peers, the right

to reasonable bail, the right to confront one's accusers, the right to be

presumed innocent until proven guilty in a court of law; all of these are

universally recognized as a justification for this country's existence.

However, the most important thing which became readily apparent in this

section of the conference was that applicability of these principles is far

from homogenous within our criminal justice system as a whole.

A substantial part of the reason for this lack of uniformity has been

the Berger Court's severe limitation of the federal courts' traditj:nal

supervisory powers over the maintenance and protection of an individual's

rights and liberties once he becomes embroiled within the Criminal Justice

System.

Supervisory role of the federal courts had been expanded and developed

thrpugh the Fourth Amendment Exclusionarv Doctrine by the Warren Court in

reseonse to a pernicious attitude on the part of local and federal authorities,

which carried with it an arrogant assumption of absolute impunity to totally

ignore the rights guaranteed every citizen by the Constitution of the United

States.

Warrantless break-ins into private homes, cruel and unusual treatment

to compel confessions (remember the old "third .!egree"?) are two examples.

The citizens hardest hit, of course, were those who were easiest to bully:

poor people, people with little or no education, and people who understood

little or no English. Along the east coast, in the Florida-New Jersey and
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and Midwest migrant streams and in the Southwest and the West, this is to

say, the Hispanic. The notorious zoot suit 'riots' of Los Angeles in the

late Forties and early Fifties are a rather graphic example of this.

The case of Miranda vs Arizona is perhaps the moSt famous result of

the Exclusionary Doctrine. The Miranda Case had far reaching effetts for

every citizen arrested without a warrant. But its most significant impact

is reerved for the citizen who cannot understand English and is now-

guaranteed by law the right to have his or her rights explained in such a

manner that the citizen can understand what is going on.

The Berger Court has steadily eroded the Exclusionary Doctrine, de-

veloping in its stead-an-Exhaustion of State Remedies Doctrine, whereby

one now has to show he has run the gamut of all the state courts and, in

some cases, all administrative remedies before he can apply for relief to

the federal courts. (E.g. Title VII__and_Habeaus-Corpus-Writ proceedings.

The inappropriateneF,s of-compelling a citizen to apply for relief to what

is usually the same coterie of individuals-who wronged him in the first place

is to ignore-the not uncommon incestuous relationship which exists as a

matter of course 'petv.reen_many_state courts and the local of "good 'ole

boys". It-is also to ignore a basic tenet offirst year law school: Law

and the application_of law must affect the very circumstances which evolved

it.

The state courts,are thus assuming the burden of maintaining and

protecting the rights of a citizen once he becomes caught up_with the

Criminal-Justice System. Although all the state consitutions do not conflict

--with the federal constitution and, indeed, most are patterned on the Bill
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of Rights, the fact remains that fifty state constitutional perspectives

makes for as many different applications of civil and criminal procedural

law which in turn affects the rights %n individual will receive.

Mbst of the problems addressed in this section of the conference

touched upon how the above lack of uniformity affects the Hispanic involved

within the Criminal Justice System. It will particularly focus upon the

relationship of the Court with this individual.
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COURTS WORKSHOP RECOMMENDATIONS

Part I. BAIL BOND - RIGHT TO REASONABLE RAIL

The present administration of the bail system and the criteria used

for release on personal recognizance discriminates against Hispanic

defendants.

A. There should be a presuMption of release on perSonal recognizance

when an individual is accused of a Misdemanor. Theprosecution must over-

come this presumption before bail is required to be posted.'

B. The amount of bail bond should not exceed that amount Which is

deemed necessary to assure the defendant's presence in court. Any

amount of bail in excess of that criteria is punitive.

Part II. THE RIGHT TO HAVE BAIL SET WITHIN A REASONABLE TIME:

'The right of the accused to have a-reasonable bail set within a

reasonable period of time must be insured.

In order to forestall the common and totally unwarranted practice of

detaining an accused for an indeterminate period of time without being

brought before a magistrate, the following is suggested:

a) A night and weekend magistrate system should be established where

'feasible, so that the magistrate can consider either the outright

release of a prisoner or_on his own recognizance, and/or the setting

of appropriate bail.

b) In those areas where a night magistrate and/or a weekend magistrate

is not feasible; a "stand-by" magistrate systeM should be implemented,

so that the arresting officer can comply with the constitutional

requirement that the accused be taken before a magistrate without

unreasonable delay.
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r) The-magistrate, when-the-aecused-is-brought-b6fore him, must

closely review all of the surrounding circumstances, to determine

whether the arresting officer in fact made a good faith effort to

find a magiS-trate as soon as possible.

d) In cases involving minor and/or non-violent offenses, a specified

maximum time period should be set by the legislature,'so that, in the

event an accused is not brought before a magistrate within the

prescribed time limit, the accused is to be released outright or on

his own recognizance.

PLEA RARGAINS

-

Without commenting on the merits or the lack thereof of plea

bargaining, it is recognized that plea bargainifig is an integral part

of our criminal justice system. Essential as it is to the efficient

dministration of the courts, plea bargaining is here to stay.

With the above in mind, the following recommendations are made;

a) Plea bargaias must be recorded in open court

is

b) Plea bargains must include the active participation of the

judge; he must be cognizant of all terms of the agreement

c) The judge must determine to his own satisfaction that the

defendant:

1) Understands all terms of the agreement and,

2) Knowingly and intelligently accepts all terms of the

agreement

d) Disclosures made by the defendant or his counsel during plea

bargaining discussions will not 131 used against the defendant at



at any time.

ALTERNATIVES TO SENTENCING: DIVERSION PROGRAMS AND CONDITIONAL PROBATION

We encourage the use of alternatives to adjudication or diversion

programs whenever possible. Alternatives to adjudication alleviate con-

gestion of court calendar, and held avoid the social and economic stig-

matization of the offenders accused of minor crimes, and the first time

non-violent offender'.

a) Diversion programs and programs which include conditional

probation should be used in lieu of a final determination of guilt

and/or incarceration in the above instances.

b) To facilitate the development and success of the above programs

as alternatives to sentencing, the,judge should;

1) maintain jurisdiction over the case whenever possible an ,

2) utilize local resources in conjunction with the local

probation agency.

(Local resources would include community agencies, Mental health

Mental Retardation (141MR) agencies, counseling agencies, low

school and university clinical programs, municipal and county

services, and drug and alcohol rehabilitation clinics.)

JURY DUTY

a) The rate of compensation for jury duty must be raised so

that many more Hispanics can participate.

b) Jobs of prospective jurors must be guaranteed regardless of

length of time required to serve on the jury.

c) A more comprehensive jury selection process must be devised

to insure that more Hispanics are called and participate. A system
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similar to that being implemented in California which uses driver license

number (1411nunber), in lieu of voter registration ,roIls-i-as-the basis

for-iury-seieCtibii, should be studied with a view toward adopting

it as the model.

PRE-SENTENCE REPORTS AS INTEGRAL PART OF SENTENCING

Problem: Pre-Sentence Reports-are repeatedly requested by Courts

pursuant to plea negotiations. Such a practice has often resulted in

total disclosure by the defendant in an unintelligent waiver of Fifth

Anendment Rights Ln instances where the recommendation of the prosecutor

is not accepted, the defendant is then subjected to trial after unintelligent

waiver of Fifth Amendment Rights is further bound by statements and

declarations against penal interests made on expectation of sentence and

punishment pursuant to plea bargain.

Recommendation: The Court should require that:

1) A pre-sentence investigation be conducted prior to sentencing

2) That it be limited to investigation of only those matters which the

Court may deem necessary,i.e., family background; employment history;

previous criminal record, if any, etc.

3) Thaeit be specifically ordered that the defendant not be

required to,provide any facts or instances concerning the Instant

Case.

4) The defendant and his counsel will be a13owed sufficient time

to examine the pre-sentence report and shall be allowed to explain,

and/or rebut or refute those portions of the reports he/she deems

to be factually unfounded.

(An accused is entitled to have his sentence assessed pursuant to
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a factual pre-sentence report and must be accorded an opportunity

to refute allegations he deems to be factually unfounded.) (See

U.S. of America v. David Aguero-Seqouia U.S. Court of Appeals,

Sth Circuit, July 24, 1980.)

S) Judges should be screened and selected, takiag them out of the

political process and making them more responsive to the people and

to their community. There should be more laymen and community persons

having input on who should be selected as a judge, and there should

be a probationary period to review his performance in office. Mbst

judges tend to be prosecution-oriented because they generally come

from the prosecutorial ranks and middle class backgrounds. Greater

efforts must be made to remedy this imbalance. Of course, more Hispanic

judges are needed at all levels: Federal, State, and local.

6) Prosecutors should recruit minorities and set up satellite offices

in Hispanic neighborhoods. Their lawyers should become involved in

_
community programs and interests. Non--Hispanic prosecutors should

receive training in Hispanic culture and values and should develop

increased sensitivity to Hispanic problems.

7) Public defender and legal aid_programs should increase His-

panic recruitment and promotions, should provide for neighborhood

officers, and if they cannot get enough Hispanic lawyers, should

provide for on-the-job Hispanic paralegals.

8) Prisons and prison programs must be more responsive to the

community and the public. Presently, prison budgets are 95

percent for security and S percent for rehabilitation. This must

be reversed and a Proper balance established between security and
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the needs, health, and welfare of the inmates. More Hispanic

guards, officers, counselors, wardens, and programs must be pro-

vided: Prison conditions must be remedied to insure minimum healtk,

food, and safety standards compliance.

9) The ,:ate of compensation for jury duty must be raised so that
4

many,more Hispanics can participate. A more comprehensive jury

selection process must be devised to insure that more Hispanics are

called and participate.
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RESOLUTIONS

1. That Criminal Justice System and related agencies ie., Department

of Labor, Department of Education, National Institute on Drug Abuse, etc.,

meet the bilingual/bicultural educational/training needs of Hispanic

Youth/adult to enter all levels of the competitive job marl?q.

2. FisCal funding's top priority to be given to ex-offender minority

r-----youthlyoung Adult employment, i.e., CETA and YEDPA.

3. That Criminal Justice System policymakers and management increase

the number of Hispanics by recruitment, retention, and promotion of

staff representative of clients served.

4. That community based organizations and agencies (including grassroots

non-government funded organizations and agencies) be directly informed

of all solicitations for grant proposals on other funding sources.

5, That,college student prison projects and other advocacy groups

be allowed access to Hispanic inmate self-help groups.

6. That a network and,resource list of Hispanic organizations workirig

in the field of corrections be developed nationally including name of

organization, location, contact person, major activities, programs, etc.,

of the organization.

7. That a National Hispanic Clearinghouse be set-up to collect all

data and materials including non-traditional community materials, e.g.

(communitr, newpapers, prison newsletter, legal documents, pamphlets, etc.)

395 37,4



be established and a cataloguing and retrievial system be developed to

provide access for both professional and community agencies.

8. That data on Hispanics be collected at all levels of corrections

(including affirmative action, recruitment, retention, promotion; why do His-

panics quit correctional work should also be probed).

9. That correctional funding priorities be given to community baseci

corrections and pre.and post release programs

10. Statistics on Hispanic inmates be c011ected that reflect accurately

their composition by linguistic and cultural identity rather than by

surname or race as black or white.

11. In order to dispel stereotypes of the Hispanic community it is

recommended that the Criminal Justice System develop and implement

community relations, crime prevention, and support programs involving

bilingual/bicultural personnel. That a bilingual/bicultural community

advisori grOup be established in the local, state, and federal level

to assist in this endeavor.

12. That language and cultural training be provided to criminal justice agency

personnel about Hispanics.

13. That State correcti6nal agencies support CBO's through an

established cooperative mechanism whereby they can provide:

1. Pre and post release support services

2. Educational services and

3. Employment/job training and placement setvices

4. Non-traditional and coeducational training for Hispanic women

inmates.
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14. That the Criminal-Justice System exert a cooperative and concerted

effort with other agencies who serve the Hispanic ex-offender to assure

uniformity, consistency and effectiveness.

,



To help alleviate this condition, we recammend the following; That there be

a substantial increase in the number of Hispanic professionals employed in the

criminal justice system, including high-level policymakers as well as judges,

prc :ors, and other law enforcement officials.

We also recommend that prosecutors establish community offices in Hispanic

neighborhoods.

A. Non-Hispanic prosecutors should receive training in Hispanic

culture and values and should be required to develop a demonstrated

sensitivity to Hispanic problems and concerns relating to the criminal

justice system.

B. Prosecutors should establish a series of continuing educational pro-

grams reaching out to community groups and organizations to provide

information on:

1. Criminal law.

2. The rights of individuals vis a vis the criminallaw and

the criminal justice system.

3. The steps and procedures involved in the various processes of

the criminal justice system, such-as:

a. Arrest

b. Detention

c. Trial

d. Filing complaints

In the late 1960's and early 1970's there were efforts on the part of many

law schools to attract students from the different Hispanic communitieS. 'For

many reasons these efforts have been de-escalated, and in some cases, they .

have ceased.
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C. Courts and the entire Criminal justice system should keep

and maintain separate statistics on Hispanics.

i)_ There should be a national unifo'rm system for maintenance

of these statistics.

On arrests and dentention of Hispanics the following information

should be maintained and made available to the public.

^

1) Ethnic/racial identity of individual arrested.

ii) Ethnic/racial identity(of arresting officer(s).

iii) Offense(s) involved.
0

iv) Time of day and location of commission of offense.

V) Disposition f arrest -- for eampie

a. Detention or release; length of detention and

loc4tion of detention; reason(s) for detention

b. Offense(s) finally charged

c. Plea bargaining specific offense pleaded to; reasons

for plea

d.

e.

f.

g.

Trial bench or jury

Ethnic/racial identityof prosecutor, iludge, jurors.

Conviction specific crime
'

Sentencing or other disposition xudge v. jury -
/

rea ons for sentence

D. Where ccwiplathts are filed against law enforcement officialsjor

physical abuse of Hispanics, the following information should be

maintained and made available to the public:

1. Ethnic/racial identity of Oolice officer(s) iriVolved in'

incident.
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2. Ethnic/racial identity of complaining individual.

3. Nature of otfense charged against officer; offense charged

against complainant.

4. Time of day andlocation of incident.

5. Disposition of ccmplaint.

a. Investigation - internalandexternai-and- findings

b. Discipline - type

?Reasons for disposition
1

b. Previous complaints filed against officer(s) involved

. Type of offense previously charged.

b. Disposition - reasons.

c. Ethnic/racial identity of individuals filing previous charges.

anquaQe Barriers in the Criminal JUstice System

The right to legal counsel a'd confrontation is effectively denied

when a non-English'speaking accused is not provided with a qualified

interpreter. The Conference makes the following recommendations:

I. To the Federal Criminal Justice System:

A. That the pr&isions of t-he Federal Court Interpreter's Act

be implemented in all Federal District Courts.

B. That-changes in the federal certification program be made to

include language colloquialism and sensitivity factors relating to

culture, customs, and traditions f the HisPanic community'.

C. If it,is determined that cel-tified interpreters are not

available,,attorneys shall be provided with the opportunity to

acknowledge the lack of a certified interpreter as part of the

record and toillave all interpreted remarks included in a tape

recording.
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II. To State legislators, Hispanic Bar Association and concerned

community organizations:

A. All States must amend or adopt statutes to include the

following:

1. An official interpreter shall be appointed in the

following cases for persons whose primary language is one

other than English, or who are deaf or mute, or both;

a. In any grand jury proceedings when Such person

is called as d witness;

b. In all criminal court proceedings;

c. When such person is arrested for an allege:1

violation of a criminal law of the State or any city

ordinance. Such appointment shall be made prior to any

attempt to interrogate or take a statement.

B. Only officially designated interpreters who have been certified

by an examining board may interpret official court room proceeding.

Such official interpreter must interpret simltaneously all

proceedings in the court. room.

C. A list of official interpreters shall be established by the court.

The court shall provide a procedure for bi-annual review of the per-

fonnance and the skills of each interpreter. The court may designate

a review panel which shall include at least one person qualified in

the interpreter's language.
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The court shall remove from the list interpreters who fail to

maintain their interpreting skills or who do not conform to the

standards of professional conduct for court interpreters.

D. Each State shall adopt a system of certification that will

ensure an interpreter's linguistic and professional competence ancL

certify him or her as an official interpreter in the language

tested.

The U.S. Constitution provides that a person charged with a crime has

the right to effective assistance of counsel. With respect to Hispanic persons,

legal representation has been generally inadequate.

At a minimum, the accused's right to effective assistance of counsel

should include the followin:

1. The right,prior to arraignment, to choose his/her own counsel from a

panel of qualified attorneys.

2. The right to obtain a change Of counsel where irreconcileable differences

between attorney and client exist.

3. The right to adequate resources so that the accused can present a prouer

defense. These include, butare not limited to the following resources:

A. The- right to a competent interpreter to participate throughout

the entire process including out of court case preparation, such as

investigations, interviews, etc.

B. The right to have the assistance of competent experts, such

as investigators, psychiatrists, and the like.
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We strongly favor a system where the accused who cannot afford to hire

an attorney is permitted to select an attorney of hisiher own choice from a

panel of qualified and competent attorneys. Until this system is put in place,

we recommend that all States adhere to the following model for the assignment

of counsel to those defendants who cannot afford to hire one:

A. The formation -of representative boards consisting of members,in

equal numbers, of the judiciary, private bar and :community groups. This

board shall set policy for the selection, and monitoring of a panel of

attorneys to represent indigent defendants upon assignment.

B. Requests for the assignment of counsel from this panel shall be made

by members of the trial bench. However, the actual assigmnent shall be

made by the court administrator, director of the representativeboard, or

the staff of an appellate court.

C. Criteria for placing these attorneys on the panels shall include

the following:

1. Experience in litigating cases in the area to be assigned.

2. Familiarity with the linguistic and cultural heritage of

the client.

3. Every effort should be made to assign a bilingual attorney

wherever necessary.

The criminal justice system as presently constituted, adversely impacts

on Hispanic defendants. We believe that current higher rates of arrests,

conviction and sentences for Hispanics demonstrate this. In large part this

is due to a lack of and/or a misunderstanding of the Hispanic culture, mores,

linguistic characteristics and behavioral patterns.
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The American Bar Association and the local barS should use their

influence to impress upon law schools throughout this country that the

conditions which caused them to seek Hispanic students in the 1960's and 1970's

still obtain, indeed, they have worsened, creating a greater need for Hispanic

attorneys. Therefore, law schools must appreciably increase their efforts to

recruit and retain'Hispanic students and to provide them with the necessary

financial aid.

It is recommended that State legislatures promulgate laws which mandate the

automatic expungement of the defendants arrest record where there is no

conviction for that arrest, or where the case terminates in a favorable

dispbsition to the defendant.

Th4,s expungement shall occur at no expense to the accused and shall require

no petition or formal action by the accused, but shall be automatic at the

termination of the case.

We recognize that there is a trend in this countr:-, caused mainly by public

outcry to rising crime rates, to impose mandatory jail sentences for certain

offenses. We vehemently oppose this trend because, although no reliable data

has vet been collected, it is clear that Hispanics and other minorities will

be most affected by these sentences. Mbreover, they remove discretion in

sentencing from the judiciary, do not take into accOunt mitigating circumstances

and place too much power in the hands of the policemen, who are the ones charged

with the the responsibility of deciding whether or not to arrest.

Many States are abandoning the concept of rehabilitation as an objective

of incarceration. In so doing, moving away from indeterminant sentences and

are adopting the notion of fixed or determinant sentences. While not taking

a position on this issue, we are disturbed by studies which indicate that His-

panics are serving longer sentences in determinant sentencing States.
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We recommend that further studies be,conducted to determine the appropriateness

and fairness of this sentencing model.

Under the present system of incarceration in most States, individuals con-

victed of crimes are jailed in institutions many hundreds of miles from their

homes. This makes visits to inmates by their families almost inpossible and

strains the family relationship at a time when the inmate most needs family

and other support. In order to and in keeping inmates'families intact, and

to facilitate the transition back into society at the end of the term of in-

carceration, we recommend that State legislatures promulgate laws which mandate

that inmates, where appropriate, be housed in facilities nearest their homes.

RECattENDAT IONS

1. Mach more attention must be given to police community relations.

Incidents such as the Benitez case in New York and the J. Torres Campos

case in Houston cannot go unchecked. Police officers who commit murder

and serious crimes against Hispanics must be treated the same way,we would

treat a serious crime by any other criminal. A police officer cannot

occupy a preferential position merely becauSe he is a police officer.

Prosecutors and the Department of Justice should show the same zeal in

prosecuting them as they do when they prosecute Hispanics.

2. Police should be given sensitivity training and be taught the

customs and culture of the Barrios, where they work with Hispanics.

3. Rules should be promulgated with respect to the handling of riot,

situations. The use of guns should be strictly circumscribed. Other

406



weapons which do not cause serious physical injury should be utilized, and

only when necessary.

, 4. Efforts and campaigns should be Made to recruit more Hispanics in the

police departments and to upgrade and to promote those already there.
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We consider the physical abuse of Hispanics by police officers as one of

c

the major problems facing the Hispanic communities around this country today.

In order to deter, as well as to halt the continual wanton murdering of

our children by police officers, we recommend the following:

A. Where a police officer has killed an Hispanic, or member of

another minority groupi- that the United States Department pf Justice

monitor .t_he officer'S'home police precinct, as well as the local

prosecutorial office to ensure that there shtl be the same vigorous'

investigation and prosecution of the police officer, as there is when

a private tmlividual is accused 'Of killing another.

B. That State legislatures promulgate laws which make it a felony

for a peace officer to fail to report a violation of the civil rights of

an individual committed by another peace officer.

With a view toward improving police/comnunity
relations, it is recom-

mended that LEAA fund community groups so that these can form community

patrols for the purpose of monitoring police activities.

The model for this project should be the United Parents of Santa Pe

Springs, California.
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This paper will address preliminary findings and observations

on the at\risk Hispanic female adolescent, whose special needs,

(given cultural and socioeconomicfactors) have been neglected

by the juvenile justice syStem. The lack of a meaningful focus on

the special needs of minority youth, generally, and Hispanic youth

specifically,'Ifli the current legislative language of the Juverlle

Justice Act of 1974 reauthorized in 1977 (and currently under new

reauthorization) has served to-compound this insensitivity. More

glaring is the fact that the Office of Juvenile Justice and Delin-

quency Prevention, has not focused its programs and funding priorities

on the poor, disadvantaged, and minority-member youth, that it was

originally designed to serve. _There is a definite lack of a cohesive

and cooperative effort on the part of the judiciary, the legislature,

and the administrative agency responsible for the administration

of program funds that has further exacerbated the plight of the

Hispanic female adolescent.

The paucity of data and lack of information available on
4,

the socioeconomic conditions confronting the youngest sector of

the Hispanic women's population has made approptiate strategies of

intervention in the area of juvenile justice and delinquency-pre-

vention impossible.

'r.2)

This presentation will focus specifically on the following:

The special needs arid problems of the Hispanic female adolescent

_in the areas of education, employment, health (specifically adolestent

Pregnancies), the,role ,o(ftthe Hispanic family in these contexts

and how these areas affect her involvement with the juvenile justiCe

system; and
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Specific recommendations to the Office of Juvenile Justice

Delinquency Prevention in order to target policy and programs

more effectively on the unmet needs of Hispanic and minority youth,

especially those Hispanic females at risk.

DATA

There are severe limitations in past and current statistical

services-that prevent an accurate and current picture on the con-

ditions of Hispanic and minority youth generally and specifically

for Hispanic,female youth. While concertjatfforts have been made

recently by several major Hispanic organizations to examine the

plight of Hispanic youth in such areas as youth employment, training

and education, a major emphasis has-yet to be placed on the cultural

and socioeconomic conditions affecting Hispanic women overall.

The Hispanic community continues to eschew the failure of

the federal 4nrerAment to provide quantity and quality information

on the diverse Hispanic population that includes Mexican Americans/

Chicanos, Mexicanos, CUbanos, Puertorriquenos, South and Central

Americans and other Latinos. The need for more adequate data is

necessary to insure an equitable allocation of federal funds for

this target population. It is precisely the lack of adequate data

and appropriate data policies thatseverely limits this population's
,

effeCtive participation in policy formulation, planping and eval-
,

uation and in the development of appropriate strategies for-addres-

sing needs such as those confronting the Hispanic female adolescent

420
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EDUCATION

A recent publication on the condition of education fOr His-

panic Amtricans states that the relative youth of the Hispanic

population and school enrollment data point to three disturbing

trends in the education of Hispahics: Hispanic children enroll

in school at rates lower than for non-Hispanic students, they fall

behind their classmates in progressing through school and their

attrition rates-are higher than those of non-Hispanic students.

The Summary Report of the Vice-President's Task Force on

Youth Employment issued recently states that a young person who

graduated from high school last year has about:9.4 percent chance

of being unemployed. For the dropout,-the chance rises to 20.5

percent. The report states that two out of every ten white, nine-

teen-year olds do not have a high school diploma, and one out of

everyfour Black nineteen year-olds does not have one.

For Hispanic youth, members of the nation's

fastest growing minority, the drop out rate is

even higher. Two out of every five Hispanic nine-

teen year-olds lack a diploma. In New York 80%

of Puerto Rican youth drop out of school. And young

Hispanic women have the'pocrest gra4uation rate of

any group among the nation's youth.'

VICE PRESIDENT'S TASK FORCE ON YOUTH EMPLOYMENT, NOVDDLIER 1979

The young Hispanic woman who manages to stay in school and

receives a high school diploma does not fare muCh better, in view

of the fact that the educational system does not prepare female

students realistically for the lives they are likely to lead.

The schools continue to heavily reinforce the traditional sex-role
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stereotypes in course offerings, curriculum materials, guidance

and counseling programs.

Carol Zimmerman, Executive Director of the Arizona-based

New Directions for Young Women, Sees girls caught in a double bind:

If they remain in school, they are molded along lines that limit

their future, and if they cut classes or stop going altogether, they

can wind up in jail.

"A great many young women out of school drop out because

school isn't meeting their needs; because they aren't getting en-

couragement, because the attitude is you don't really need to learn

a career, you don't really need to go out and work, you're going to

be taken care of, you're going to marry."

"They find no reason to stay in school, to attend classes.

They drop out and become part of the juvenile justice system.

The courts say, "You're a truant, you're a dropout, I remand

you to this-and-that facility,"3

At the first public hearing conducted-by COSSMHO's Hispana

Juvenile Justice Project in San Antonio, Texas to assess the needs

and problems as seen by young Hispanic women, the following were among

several concerns voiced by young chicanas testifying regarding

school:

the lack of school counselors

the inaccessibility of school counselors

the insensitivity of school counselors
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Anglo counselors imposing white middle class values

the lack of role models

poor study conditions at home, including the lack of

privacy and crowded conditions at home

The concerns raised by these yourlgchicanas point to the lack,of

positive support systems in the school setting that would make school

more relevant. (see Appendix B)

As one of the most pervasive socialization forces in nur society,

the schools play an extremely limiting role when they offer females

a restricted vision of future careers, a narrow range of occupational

training, and when they fail toprovide positive support systems men-

tioned above. Young women generally, but especially young Hispanic

women, need courses that help them realize their strengths, that in-

still positive self-images and self-esteem; that confront the personal

and societal obstacles before them; that relate directly to their

histories, experiences and futures. They need teaching and classroom

materials that encourage them to be active, to teach each other, to

share,and to develop new skills and competencies. When schools

begin to offer this type of alternative education to our young His-

panic women, then, and only then, will school become a learning

and meaningful experience for her.

EMPLOYMENT

The Summary Report on the Vice-President's Task Force on Youth

Employment alluded to earlier contained several critical revelations

relative to the Hispanic female adolescent. -It states that if one
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is young, female, a drop-out, from a poor family or a member of a

minority group, chances for finding a job are extremely dismal. In

essence, a poor Hispanic female adolescent has the odds stacked

pretty well against her.
4

(See Appendix AL)

As one of the most comprehensive studies available to date

on youth employment, the Report contains the following findings

regarding young women,drop-outs,ndnorities, and poor families:

young_women - By age 18, women begin to encounter difficulty

in finding a job, and by age 24 they drop significantly behind.

Once employed women earn less than a man who does the same job.

By age 26, only 42 percent of women are still working as low

paid operators or unskilled laborers, while 80 percent of all

employed women are at the bottom of the labor market in clerical

jobs or working as operators or service workers.

drop-outs - The unemployment rate for high school drop-outs

is two to three times as high as the rate for high school

graduates.

minorities Given three measures of equity, whether you are

employed, how much you earn and what kind of work you do --

Hispanics and Blacks trail in all three.

poor families - Youth from poor families tend to enter the-labor

market at lower levels than their peers and are likel' to face

further behind as time goes on.
5
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The emplorrent picture painted by these findings is

indeed a bleak one, especially for the young Hispanic

female who comes from a poor family. The dynamic changes
,

in the labor force participation rate by Hispanic women

comes at a time when the growing Hispanic labor force is

increasingly being channeled into labor markets limited in

terms of occupational opportunities and geography. Young

Hispanic women especially are confronted by the intense

economic pressures in addition to continuing to perform many

or all of the traditional family and household roles.
6

Recent findings suggest that the Hispanic female plays

a crucial role that may also hamper her employability

Expectations of Hispanic female roles in

their families and communities demand that they

conform to the Hispanic tradition of compliance

with male-dominated familial, social, sexual,

and religious conventions. Hispanic women are

often in conflict; they face an American society

which speaks to increased freedom for women

while also facing "old-fashioned" restrictions

in their own homes. These mutually exclusive

demands not only result in personal conflicts but

also in conflict within the family. It is

important that the Hispanic community recognize

these Hispanic females must express themselves both

as Hispanic women and as American women. The

resolution of these conflicts requires that Hispanic

society itself recognize the new equality and free-

doms for women both in the home and in preparation

for the job market. The paradox of Hispanic society

seeking greater freedom, and employment access,

while restricting membership of their own women

to traditional roles, cannot long survive. Therefore,

educational and employment training and job placement

program; designed specifically to place Hispanic

young women in managerial, professional, and technical

jobs are necessary to facilitate thdr transition

into the mainstream of America society.7
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HEALTH

(Hispanic Teenage Pregnancies)

For the young Hispanic female dropout who comes from

a poor family, the additional burden of a teenage pregnancy

acts as another barrier to employability.

The Hispanic community should be deeply concerned

about the increasing number of pregnant teenagers, the

overall rise in premarital sexual activity among OUT youth,

the intergenerational conflict that may erupt as a result

of adolescent pregnancy, and the dubious future prospects

that may confront teenage parents and their children,

especially for the young Hispanic female whose social and

economic background offers her limited choices.

In the absence of definitive data in public agencies

at federal, state and local levels, it is difficult to

determine the extent of pregnancies, abortions and live

births among teenage Hispanic women.

COSSI-NO presented testimony on the Adolescent Health

Services and Pregnancy Prevention and Care Act before the

Subcommittee on Select Education Committee on Education

and Labor in the U.S. House of Representatives that shed

some light on major health and social dimensions of this

problem.

Some of the findings of that testimony together with

census data emphasized the following facts relevant

40 -)

426



to young Hispanic women:

Hispanics are a young population with a median

age of 22.1 years compared to 28.6 years for

the general population.
*,

About 44 percent of all Hispanics'are under age 18,

compared to 31 percent for the general population.

The fertility rate of Hispanic women (except

among Cuban-Americans who tend to be an older

group than most Hispanics) is about 20 percent above

that of the total child bearing population.

Family planning services needed by Hispanic

women tend to be those needed by the general

population because the level and kinds of

contraception use tend not to be different.

Special studies of the proportion of illegitimate

births show a need for social services to Spanish-

origin mothers living in poverty areas of large

cities.

Like the need for family planning assistance,

the need for social services to children born

out of wedlock is proportional to economic

status.

A need for improved family planning services delivery

to Hispanic women is shown by the below-average

proportion-Of them receiving such care from organ-

ized services and other sources.
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The depressed socio-economic conditions that

prevail among our Hispanic communities at rates

far out of proportion to the rest of the U.S.

population make it extremely difficult to provide

comprehensive, sustained care io pregnant adole-

scents and to help them prepare for the future.

Further, these conditions make it difficult to

mount effective measures for prevention through

such youth serving systems as the schools and

community groups; systems that do not reach or

sustain contact with our Hispanic youth,

From a cultural dimension, the problem of adolescent

pregnancy is exacerbated by the fact that most young Hispanic women

come from Catholic families where pregnancy, abortion and live

births invoke not only familial attitudes but deeply ingrained re-

ligious beliefs as well.

Hispanic families tend to be close-knit and religious;

expectations of moral performance are usually more rigorous

than thoSe in the society at large. Pregnant Hispanic teenagers

not only face problems with their families but, here too,

Hispanic women themselves may view their pregnancies as proof of

their own immoral character; kike the Hispanic ex-offender, many

have introjected the family's value system and therefore accept

the family's perceptions'of having "fallen", resulting in guilt,

depression and low self-image.
8

This low self image may act

as a propellant of young Hispanic females into delinquency.
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For the young woman who engages in sexual intercourse

of her own volition, the school hardly offers a more under-

standing environment than home, should she become pregnant.

Mhny schools suspend pregnant students or encourage them to

"voluntarily" withdraw. Pregnant girls are urged to enroll

in the YWCA, get home tutoring, or go to a home for unwed

mothers. Unfortunately many end up hanging around the

streets where they are likely to develop serious problems --

by remaining undereducated, unskilled or having frequent

run-ins with police. Run-ins with the police translate into

involvement with the juvenile justice system.
9

The social and economic conditions discussed herein

facing young Hispanic females cannot be ascribed to the

cultural Characteristics of the family and community. There

are significant cultural differences between the Hispanic

family and community and the Anglo family and population,

yet the socioeconomic conditions facing young Hispanic women

suggest that these conditions are not in conflict with, but

exist in spite of, both the cultural characteristics and the

social and economic necessities of the Hispanic family.
10

11

The social and economic conditions of young Hispanic

women are a reflection of structural and institutional problems

e.xternal to the Hispanic family and comnunity. They are

distinct from the cultural characteristics of the latter, rather

than inherent in the culture. In that sense the extent to
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which national policies and programs are a reflection of the

cultural and socioeconomic foundation on conditions of the

Hispanic population is also an indicator of the capacity of

such policies and programs to address critical needs of

Hispanic communities. The general condition of the Hispanic

family, of men and of women, young and old, is one, however

which suggests that suCh policies and programs do not

incorporate or address the cultural and socioeconomic founda-

tions of the Hispanic community.
11

That the youngest women in their community are victimized

disproportionally by systemic factors over which they have

no control, and for whiCh they are not responsible, emphasizes

the reality that the "Hispanic problem" is not one that

emerged from with the Hispanic community, but rather is one

that evolved from outside of the community and from within the

structure and institutionalized weakness of the larger society

and economy.
12

CONCLUSION

As a result of the varied nature of the problems herein

discussed surrounding Hispanic female youth and because of the

diversity of their environments, and the heterogeneity of

their"cultural backgrounds, no single approach to preventing

juvenile delinquency among them suffices. Instead, programs

for young Hispanic women must be developed in appropriate

language and cultural contexts. Hispanic youth, especially
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females, must be helped to become aware of a rich cultural

background that instills pride and positive self-images.

They must be liven opportuniti,!s to participate in meaningful,

rewarding social roles that would insulate them from

involvement in delinquency by giving them a positive status

in conventional roles and behavior. They must be helped to

grasp a share of their own destinies rather than accept a

"second class" role that society has forced Upon their

parents. In short, the now delinquency prone Hispanic youth

must be helped to grasp a new view of himself and his and her

capabilities; then helped to activate the leadership potential

that can emerge from this improved self-concept.

Active intervention Into the cultural and personal

self-degradation of the Hispanic youth intervention that

will prevent anti-social behavior can best be effected in

Hispanic communities.by those agencies which are dedicated

to the problems of the Hispanic community and sensitive to

their needs for communication and identification and which

address the cUltural and socioeconomic foundations of the

Hispanic community.

SPECIFIC RECOMMENDATIONS

''to the

, OFFICE OF JUVENILE,JUSTICE AND DELINQUENCY PREVENTION

The targeti f funds on special minority youth

populations t risk, specifically Hispanic females

and on communities and neighborhoods most in need.
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Strengthening and improving the capacity of ethnic,

racial and disadvantaged youth serving agencies and

organizations in addressing the special needs of at

risk Hispanic females.

,Increasing minority women participation, specifically

Hispanic women, on State planning processes.

Increasing the knowledge and data base on minority

and disadvantaged youth, specifically Hispanic

female adolescents in the justice system, while at

the same time increasing the availability and appli-

cation of successful model programs and approaches

reaching and serving these youth.

The following are recommendations submitted by COSSMHO

in testimony presented to the Subcommittee on the Constitution on

the Reauthorization of Juvenile Justice Act of 1974, as amended

in 1977 :

1) Disproportionate attention is being given to non-

chronic, low-risk and status offenders to the detriment

of*urgently needed programs for "high-risk" offenders,

defined as youth not usually reached through counsel-

ing, job programs, halfway homes, retaining or other

forms of professional supervision, youth who are --

for the most part -- urban poor, and minority. For

too many of these, incarceration is still regarded as

the appropriate institutionalized response.
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Increased efforts are needed to divert status

offenders (defined as those whose conduct would

not constitute a crime if committed by an adult)

from adult detention facilities. These facilities

continue to be filled with minority youth adjudi-

cated as delinquent. Community-based organizations

which have the capacity to best serve these youth

in terms of providing social and community supports

4

shOuld receive priority attention in policy and

funding.

Improved distribution of funds under the Act should

be achieved by incldding criteria which would target

these resources on communities and neighborhoods

that have disproportionately high levels of juvenile

crime and delinquency, school drop-outi'and suspensions.

For this purpose, we urge a significant set-aside

of formula grant and special emphasis funds. In the

allocation of these set asides, priority should ,be

given to community-based programs and services con-

cerned with the needs and interests of minority and

disadvantaged youth and having _the demonstrated

capacity to provide services in appropriate language

and cultural contexts.'

As a complementary thrust, the Office of Juvenile

justice and Delinquency Preventionshould inCrease

433
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support for,projects aimed at improving the

capability of ethnic and racial minority youth

serving agencies and organizations at:national,

regional, and local levels io plan, develop,

implement, and evaluate programs that prevent and

'control crime and delinquencrin the above

comminities. Technical assistance should also,.

be an integral part of this effort.

5) Increased minority'representation and participation

in decision making processes under the Act should be

aisured by requiring, that:

State advisory groups inclUde substan-

tial representation of youth serving

agencies; organizations, and groups'

workingin communities and neighborhoods

,having disproportionately high levels

of crime and delinquency, school drop-outs

and suspensions in the state.

In the development and implementation

of the state.plan, ethnic and racial minority

agencies, organizations, and groups repre-

sentative of the needs and interests Of

youth in the above areas be consulted.

6) In order to increase the knowledge base on minority arid

disadvantaged youth and to promote the,exchange of in2

formation on successful and innovative programs and
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approaches serving them, the mandate for the

National Institute on Juvenile Justice and Delinquency

Prevention should be expanded to include:

Research and state-of-the-art reports

on the needs and status of these youth

in the justice system.

The collection and dissemination of

information of model approaches and inno-

vations developed andutilized by youth

serving agencies, organizations, and

groups having extensive experience in

reaching and serving these youth.

r-
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APPENDIX A

A Youth's Chances in Ten
of Being Unemployed
1979

Groups with Two Strikes
Against Them
1979

All youth (16-21) 13.9% All youth (16-2:0 13.9%

.10000000Ci 100000000
Female 14.4% Black Dropouts 32.1%* .

00000000 Iii(000000
Dropouts 20.5%* Female .Dropouts 23.2%*
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APPENDIX B
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TINA BALDERAS (R) is comforted by Mer-
cedes Perez as she tells a Sar,irday hearing
of her difficult childhood. Her comments

'ri 1...Z.L.=-4

came during the San Antonio hearing on
Chicanas and the juvenile-justice system.
(Staff Photo by Len Parness.)

Hearing Asked Ways to Aid
Adolescent Hispanic Girls

By MICHELLE STANUSH
-A lack of positive success models 3nd a strong

uff-image are obstacles faced by the Mexican-
American female adolescent, th executive direc-

tor of a national Hispanic-organtzarton said in San

Antonio.
Rodolpho B. Sanchez. national executive direc-

tor of the National Coalition of Hispanic Mental
Health and Human Services (COSSMH0). was
here Saturday attending a COSSMHC)isponsored

public hearing on Chicanss and the juvenile justice

system.
'We need to find innovative ways of address-

Ins the needs and priorities of the Mexican-Ameri-
can female adolescent so we aren't lohnny.come-
latelys after they've committed a delinquent act.'"
Sanchez said at the hearing 3t the Mexican
American Unity Council. 3300 W. Commerce St.

The director said supportive systems such as
counseling services relevant to cultural and family
environments must he established to help battle
problems faced by the young female Mexican-

American.
Sanchez noted that both young male and fe-

male Hispanics are victims of socio-etortomic-
conditions. bilingualism aad discrimination !in-
ure that hamper their chances of success la the

educational world.
In addition, the female Megican-AmerICan may

also have to des' with a "strong macho role that
might be played in the family.- Sanchez said, add-

ing that this 13 not an overriding factor.
Sanchez said one of the purposes of the public

hearing was to promote an interaction between
Mexican-American parents and,adolescents. This
discussion can help toward the formation of
model programa to help prevent juvenile delin-
quency. adolescent pregnancy. alcoholism, drug
abuse and the high unemployment rates of
Mexican-American youth. Sanchez said.

The hearing panel was co-chaired by Dr. Louis
Tomaino, dean of the Worden School of Social
Service. and Monica Santos. assistant superintend-
ent of the Ayres House.

Included among the 30 persons testifying were
teen-age representatives from the YWCA Project
Strive. the Mexican American Unity Council pro.
gram for economic development throuutt com-
munity improvement. United Way's Youth Alter-
natives and Centro del Barrio.

Moderator for the hearing was Frances
Herrera. projiht coordinator for the Hisoana Juve-
nile Justice ?":"OteCt. San Antonio is one of three
cities in the United States selected as hearing sites
on the issue of female Hispanics and the juvemle
justice system. Other mtles were Detroit and
Miami.

441

The previous numbered page in
the original document was blank.

8E4 AVMLABLE



APPENDIX C

The cossrnHo Reporter
II I

Published by the National Coalithin ollibpanic
Mental Health and Human SerY :CC'S Organizations

Volume 5, Number 3
December 1979

COSSMHO Launches New Project
On Hispono Youth Concerns

Hispana adolescents and youno women

its Cuban. Latino, Mexican American,

and Puerto Rican communities are the

focus of a new COSSMHO youth services

and advocacy project being conducted

under subcontract with the National

Young Women's Christian Association

(YWCA).
The goal of the project is to increase

COSSMHO's capacity, at the National
Office levd and throughout as member-

ship network, to work to prevent as well

as treat delinquency among this special

population.
In achieving this, the project will

identify and assess the particular needs

of young Hispanas and will wOrk with
community agencies and groups to assist

in developsng or expanding plans foe

culture-specific programs :ening them.

A special aspect of the project is the

wide range of opportunities it will pro-
vide to Hispana adolescents and young

women to participate in issues identifi-
cation and related program developnwnt

at national end local levels.

Undet terms of the subcontract,

project activities SC the local level will

be targeted on young Hispanas in three

cities with major Hispanic concentra-

lions San Antonio. TX: Miami, FL:

and Detroit, MI. COSSMHO members

in these sites and surrounding 3 Ms. 33

well as existing youth advocacy net-

winks, will be invited to take part in

the planning and implementation of

these activities.
COSSM/I0 is one 'of six entities

under subcontract with the National
yuCA which has reccwed a ;rant from

the Office uf Juvenile Justice and De-

linquency Prevention, Law Enfurcement
Assistance Adininistration, to assist na-

4

tional organizations in further develop.
Mg or expanding their prop= activities
foe minority and disadvantaged young
women and adolescents.

The other five organizations are the

American Red Cross, the National Con-

gress of American Indians, the &pm-
zation of Pan Asian American Women,

and two black-oriented groups Links.

Inc., and the National Association of

Milliners, Dressmakers, and Tailors.
In carrying out its project over a 22-

month period. COSSMHO wdl;
Establish an eight-member Nation.d

Hispana Advisory Committee representa-
tive of the cultural an, geographic di-

versity among Hispanic communities. The

young Hispanas selected will include one

(rom each of the three target cities.

" Hold three public heatings, one in
each of the target cities, with major in-
volvement of young Hispanas in their
planning, conduct, and follow-up.

The purposes of these ate to assess the

needs of young Hispanas in the cornrn

munity, identify succenful operating pro-

trams which could address these "needs

as well as current gaps in services, height-

en the awareness of local officials and
youth serving agencies to the concerns

of young Hispanas, and promote new

leadership roles for young Hispanas in

the area.
The hearings will be designed to in-

volve, in addition to Hispana youth, a

range of agencies, programs, and poups

in the community, as well as local, state,

and regional officials of youth programs.

teethes with representatives of youth

advocacy organizations.
Work with community agencies and

groups in the target cities to assist in de-

veloping program plans, specsfic to the
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needs and culture of young Hispanas in
each locale, that will addreu juvenile
delinquency prevention or treatment

needs,
in addition, stipends will be provided

for Hispana youth employment in youth
advocacy and community outreach posi-
tions at selected agencies in the target
cities.

Coordinator for the project is Frances
M. Herrera, formerly with the Mexican
American Legal Defense and Education
Fund (MALDEF).

A graduate of the University of Texas
Law School in Austin, she has had
ex tenisive experience in working on legal

issues affecting Hispanas, in particular
Chicanas, and legal needs of Hispanic
offenders in the criminal jestice system.

Most recently, at the MALDEF re-
gional office in. Washington, DC, she was
involved in legislative advocacy and re-
search.

Previously, at the MALDEF regional
office in Sin Antonio, the served 23

coordinator of a prisoners rights project
at the &Nal County Jail. Prior to that,

she clerked for MALDEF's Chicana
Rights Project.

During law school she completed
several internships, including clerking 3t
the local legal services office and the
office of students' attorney, as well as 3
summer assignment with the Camden

Regional Legal Services/Farmworker Pro-

gram in New Jersey.
COSSMHO members and others in the

field ale Urged to submit .,names and

resumes of lhspanics nith expertise in

juvenile and enmity-II justice systems and

in youth services and advocacy for in-
clusion in the COSSNIHO data bank.

The previous numbered page In
the original document was blank.
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APPENDIX D

,COSMHO'S HISPANA JUVENILE JUSTICE PROJECT: A SUMMARY

CONCEPT Involvement in youth services has been a priority for

COSSMHO since its inception. The National Hispanic

Youth Symposium held during COSSMHO's 1978 National

Hispanic Conference provided a new forum to explore

and implement a more active participation in the youth

services field. The Symposium also placed emphasis on

'the unique experiences of at-risk Hispanic female

adolescents and their unmet needs. In follow-up action

to address these needs, COSSMHO negotiated and received

a subcontract award from the National YMCA to conduct an

Hispana Juvenile Justice Project. This innovative effort

focuses on Hispana youth advocacy in the area of juvenile

justice and delinquency prevention.

GOALS The project seeks to increase the capacity of COSSMHO

and its nationwide membership network to prevent and/or

treat delinquency among young Hispanic women in com-

munities throughout the United States. It also aims at

increasing awareness of the needs of young Hispanic women

among national, regional, and local officials and youth

service agencies impacting on the quality and quantity

of services available to them.

OBJECTIVES Establish a National Hispana Juvenile Justice Advisory

Committee

This committee of young Hispanic women, representative

of the cultural and geographic diversity of Hispanic

communities, will advise on project development and

on ways to increase linkages between the project and

other activities of COSSMHO,and its membership.

Plan and Conduct Three Local Public Hearings in Three

Target Cities: San Antonio, Texas; Detroit, Michigan;

and Miami, Florida

These hearings will serve as the key tool to identify

specific needs, develop interest among Hispanic agencies

with the potential to develop programs, and create a

g*reater awareness of the needs of young Hispanic women

in the area of juvenile justice and delinquency pre-

vention.
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Plan and Conduct a National Public He,:ring and Work-
shops at the 2nd National Hispanic Youth Symposium
to be held concurrently with the COSSMHO 1980
National Hispanic Conterence

This Conference will draw participants representing
Mexican American, Puerto Rican, Cuban-American, and
Latino Communities from all parts of the country.
Through the Conference, COSSMHO will broadly publicize
the findings of the local hearings, as well as prelim-
inary efforts to identify and develop model programs.
Youth and other Symposium participants will have an
opportunity to become involved in the Conference pro-
gram and share their insights and work with all those
attending the Conference.

Select Local Hispanic Agencies and Create Local Advi-
sory Groups to Develop Model Program Plans

Reports of project findings in the above activities
will be distributed to Hispanic community agencies in
three target cities (and to other organizations, as
appropriate) , along with an invitation to apply for
consideration as a lead agency in developing a local
model program plan for addressing young Hispana needs.
Selection of the lead agency(ies) will be made by
project staff in consultation with the project's
National Hispana Juvenile Justice Advisory Committee.

Each responding agency will submit its proposed work
plan, including a description of the effort to be
undertaken, a delineation of the level of commitments
required, and steps for formulating a local advisory
group to the proposed project.

'Provide Technical Assistance for Developing Local
Model Program Plans

Technical assistance in developing local model plans
will be provided to selected lead agency(ies) in each
city by the COSSMHO project staff and the YMCA
Juvenile Justice Project staff.

Provide Technical Assistance in Identifying Funding
Sources and Seeking Funding for Local Model Program
Plans

Technical assistance will be provided by COSSMHO pro-
ject staff and the YMCA Juvenile Justice Project staff
in identifying, contacting, and working with potential
funding sources to secure funding for local model
program plans.
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OBSERVATIONS Few national or local youth service or adovocacy pro-

grams have the awareness, capacity, or experience to

plan and provide services to Hispanic female adoles-

cents in appropriate language and cultural contexts.

Although many local Hispanic agencies are capable,

willing, and eager to develop these types of youth

service/advocacy programs, they are in need of assis-

tance in identifying and securing adequate resources

to do this. Thus, COSSMHO's Hispana Juvenile Justice

Project will seek to:

Increase the awareness and understanding of the

needs of young Hispanas among national, regional,

and local officials and youth service agencies;

Impact on the conditions that endange young Hispanas,

and increase the quality and quantity of services

available to them;

Improve the nature, extent, and effectiveness of

COSSMHO's work to prevent and/or treat delinquency

among young Hispanic women in the United States.

For furtner information please contact:

Rodolfo B. Sanchez
National Executive
Director, COSSMHO
1015 15th Street, N.W.

Suite 402
Washington, D.C. 20005

(202) 638-0505

Frances M. Herrera
Project Corrdinator
1015 15th Street, N.W.

Suite 402
Washington, D.C. 20005

(202) 638-0505

Bertha S. Luaces
Administrative Assistant
1015 15th Street, N.W.

Suite 402.
Washington, D.C. 20005

(202) 638-0505
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APPENDI-X E

PUBLIC HEARING SPONSORED BY COSSMHO's HISPANA
JUVENILE JUSTICE PROJECT

In each of'the three target cities selected, a local public

hearing will be held in the first project year. These hearings

will serve as a key tool to identify specific needs, develop interest

among Hispanic agencies which have the potential to develop programs,

and to create a greater awareness of the needs of our young Hispanic

women in the area of Juvenile Justice and Delinquency Prevention.

As an education and awareness activity, these local public hearings

will bring together Hispanic youth, local, state, and regional

government officials, community leaders, Hispanic agencies and organi-

ations, other youth-serving programs working in the area, and founda-

tion representatives.
Presentations from the diverse perspectives

among these participants will be made at the hearings in addition to

their submission of written testimony. The presentations will focus

specifically on the following:

problems and needs as seen by young Hispanas

model programs that could work on behalf of young

Hispanas
barriers to development of programs by Hispanic

agencies
barriers to utilization of traditional services by

young Hispanas
status of city-wide efforts to provide delinquency

prevention and treatment services.

Beyond their value as education and awareness activities, the

hearings will lay the groundwork for the development of three model

programs specific to the culture and needs of the young Hispanas in

each of the target cities, which will focus on prevention and

treatment of delinquency.

Results of the hearings will be compiled in reportS and presented

at the 2nd National Hispanic Youth Symposium to be held concurrently

with COSSMHO's Third National Biennial Conference, "Hispanic Blue-

pint for the 80's," in Washington, D.C., September 17-21, 1980, at

the Shoreham Hotel. This Youth Symposium will focus on the leader-

ship potential of,young Hispanics for the decade ahead, and will

explore major issues confronted by this growing population. At this

time, 2000 Hispanic participants in the health and human services

field from around the country are expected to attend the Conference.
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A PRESENTATION BY MIGUEL DURAN

THE NATIONAL HISPANIC CONFERENCE
on ----

LAW ENFORCEMENT AND CRIMINAL JUSTICE

Shoreham Hotel, Washington, D.C.

Monday, July 28 through Wednesday, July 30, 1980

Preface:

In order to convey a clear picture of the Hispanic youngster and how

he relates to the Juvenile Justice System, I have decided to present you

with a collage of pictures.

The collage of word pictures will include statistics merely o punc-

tuate some of my remarks. The research is not illeep or scholarly. It is

more a questioning of others in the various fields on which I will be re-

porting in order that their testimony confirm my suspicions.

In order to defend myself in advance I offer the following. I am

not an expert on the Hispanic and the Juvenile Justice System in the

United States. I do know quite a bit about the Hispanic and the Juvenile

'Justice in Los Angeles-County so I will speak from that frame of reference.

I also do not represent the point of view of the department I work for,

therefore, I speak as a private citizen with an ax to grind and *,:captive

audience on which to "lay my trip" as it were.

As to my credentials, I offer the following:

Education: Masters Degree in Public Administration - California

State University, Los Angeles

Bachelor's Degee Sociai Science - California State

University, Los Angeles
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Work Experience: TwcntYr-five years with the County of Los Angeles

Present Position: Chief, Youth Services SectiOn, Department of
Communitiy Development

Past Positions: P7obation Department - Counselor, Deputy Probation
Officer, Senior Deputy Probation Officer

HUman Relations Commission - Consultantz

Chief Administrative Office - Senior Budget Analyst

Lecturing and
Learning:

Volunteer Work:

Chief Administrative Office and Department of Public
Social Services - Director of five (5) MUlti-Services
Centers

Professor, Cal State University, Los Angeles, Urban
Studies "Youth and Gangs" Teaching

National Center for Community Crime Prevention South-
west Texas State University, San Marcos, Texas
Teaching and Lecturing

LosoAngeles Eastside Sports Association - Secretary
Coalition of Children and Television Member Fire-

man's Blue Ribbon Committee - Member LAPD Police
Commission Hispanic Task Force - Member Joint Advisory
Conanittee on State Prison Facilities and Incarcera-
tion Alternatives - Member

Chapter I

Picture One:

The Hispanic as the recipient of law enforcement

1. Is law enforcement equal in the Hispanic area to the Anglo
community?

Generaliy speaking No. The Hispanic areas are overly policed.
They serve as training grounds for rookies.

2. Is the Hispanic treated fairly when he is questioned on the

streets?

Generally speaking - No. Their civil rights are violated frnm
the time they are stopped, without probable cause, to the time the curb-
side judges decide on release or hold.
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3. Is he treated fairly when questioned in a police station?

It depends on the circumstances. If there is a Deputy Proba-

tion Officer assigned to the station as an intercept officer, chances are

he will be turned over to him for counseling and disposition.

4. Can an Hispanic actually ask for and receive proper, digniTied

treatment if he goes to seek aid at a police station?

Mhny times it depends on his approach. Generally, you find the

stereotype behind the desk, with a brusque and disinterested manner.

5. Can an Hispanic actually say that he has no fear'Of going into

a police station?

It depends on the individual but bv--and large the Hispanic feels.

apprehension.

6. Can an Hispanic adult_tell his children (and mean it) that the

policeman is his friend? ,

I know most of us want to believe it when we say it. We say it

but we bite our tongue.

Picture Two:

The Teenager.

The current teenager of Hispanic background who lives in a barrio has
0

been brought up to distrust the motives of law enforcement agencies . .

police, probation, parole, the courts.

The distrust was first placed in them by their:parents who told

stories abdUt.encounters with the Justice System where they came out

second best.

As the youngsters grow and have_cause for contact, their distrust is

cemented by personal negative contact experience.

One bad,experience is enough to overshadow all the good an agency

or an agent might do.
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Picture Three:

Chip.

To a people with a collective chip on its shoulder the size of a

telephone pole, everyone in the system is against them. Here's some

quick examples:

1. The police stop a person on the streets, they decide to arrest
instead of counseling and releasing.

2. He uses his one phone call to call a bail bondsman Mbney.
He calls a lawyer - Mbney.

3. He stands to lose his job if he doesn't get out in time to go
to work or if he works for a place that has a policy against
keeping people on the payroll who get in trouble with the law.

4. If he doesn't have savings he heads for a loan company or tries
to borrow money from friends or relatives. Either way, he's in
debt.

5. He finally gets his day in court. There is no interest in the
case on the part of the judge. As a matter of fact, he sees
no case and decides in favor of the defendant. Case dismissed!

6. As they walk out of the court room, the layyer is telling the
late defendant not to be angry "Justice has been served, you're
a free man:"

7. "Yeah, I'm free to earn money to pay off a lawyer, bail bonds-
man and a loan company. On top of that I've suffered due to
my self pride. One thing too. I'll never get close to anyone
who smells like the law."

Picture Four:

The Probationer - The Parolee.

How does he view law enforcement? "I broke the law" I paid my debt

to society by allowing myself to accede to due process of law. This means

I allowed myself to be sent to priscn. I agreed to conditions of release.

I signed papers stating that I would adhere to the rules setforth in my

contract with the State. I have several adjustment problems to contend with.

4 2.6
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Now I ask you. Please keep law enforcement off my back so that I

can work on my problems. To me law enforcement should be just that "law

enforcement", not a pick that pricks away at my rights as a human being.

Picture Five:

The Majority Community.

These questions and thoughts are raised in letters to the editors,

at conferences, or thought but not asked. They are raised by white folks

who feel threatened, whitc folks with missionary visions, and just plain

bigots. But we, the Brown, colored folks also ask ourselves these ques-

tions and make these comments:

1. Why is there so much lawlessness in the Hispanic barrios?

2. If they want to fight so much why don't they join the army.

Better still, go to Mexico where fighting is legal.

3. If they wouldn't have so many fiestas on weekends the police

would not have to deal with them so often.

4. Hispanics, especially Mexican, are all right, it's just that

they are emotional, fun loving people by nature.

S. They don't know when they're breaking the law. After all they

are basically Mexicans and don't know our American customs

that well. You would probably act a little wild too if you

lived in a barrio. Que loco!

Picture Six:

Law Enforcement.

Law Enforcement as viewed by the police officer charged with the

responsibility of seeing to it that the law is not broken and act if it is.

1. I am a patrol officer. I am in daily'contact with citizens who

are placed in stress situations of one kind or another.

2. I mgke decisions, on the spot, on how to handle problems of Iaw

enforcement.
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3. my mission is to protect and to serve.

4. I respond to calls for assistance from the community. I arrest,

if necessary, in order to keep the peace.

Picture Seven:

Hispanic-American and Police Community Relations in the Hispanic-
American Box - Tradition.

A child comes home and complains that a policeman hit him. "Mijo

that's the way it is. If you don't want to get hit, don't be where a

policeman is. Mira mijo, police don't like Brown skins and we don't

like police." "But why not papa?"

Law and order in a Mexican Barrio is administered by white police.

They have absolute authority and back it up with a club, a fist, or a gun.

They don't come in trying to understand our way of life. What may

be overlooked as a crime in white societies is rarely overlooked in our

society.

Discrimination of the dominant white society towards the Brown skinned

ones is evidenced through the actions of the police.

In the meantime, young men from within our midst, who go into police

work, many times turn against their own kind. They become physically

more brutal, seemingly embarrassed by constant law breaking and non-

acceptance of thOihite man's way of life. They, many times, end up

negating their heritage and less willing to interpret community needs to

heads of law enforcement!
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Before we leave this collage and begin on another let me throw out

one more thought (py the way, I agree that my montage is a little skewered

but then what does your picture album look like?).

Law and Order.

Law: Is an instrument invented by man which is used to guide him and

his peers as he goes about the business of living out his days and nights.

Order: That's what most people want, even if they have to kill you

to maintain it.

Chapter II

Picture One:

Poor Adults How this state of being affects their children.

School: School, to the child, takes up half his working day. He

comes from home knowing a little bit, but here is where he learns to

socialize. He asks the questions "What is a boy? What is a girl? How

do I dress?" A wise person, his own age tells him that "you dress

according to what's in at school. You know, Pendeltons, Khakis and Hush

Puppies. You act according to what is in at school. You know, you act

cool see, you check out the chavalas but you shine them on."

In East Los Angeles education is below par in comparison to the rest

of the county according to both students and teachers. The community is

divided on this issue. "Concerned Parents" feel that the school adminis-

tration is maligned and not to blame for educational shortcomings in their

schools. They feel that the "unconcerned parents" are to blame. They
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-label a liberal a person who got a poor education when he went to school,

who doesn't fee conditions have changed, who wants to change the system

and wants people to know he is a Mexican.

M.E.C.H.A. are organizations of Hispanic students in High Schools

and college fighting for better education. They attempt to promote

education awareness among their peers. They want Hispanics to reali:e

that college is for them too. They try to help teachers and the school

administration to promote better relationships. Sometimes they are well

received, mostly they are not.

Picture Two:

The Neighborhood - Commonly known as the barrio or 'Tiood."

,How do you ease your way into a barrio and why? In a lot of cases

you're born into it, in other cases your parents move you into it and

finally, why not?

It's a way of getting out of the pad for awhile. You find out

what's happening and you get to act out "what's happening." Acting out

what is happening can lead to jail for stealing, using dope, and violence.

This subculture is relegated to certain areas of the county. The

Hispanic lives here by choice or because of economic necessity. A

different life style from the rest of the County exists here in order that

the young may survive in their "made by thee environment. They are into

gang banging, low riding, dope use and pushing, pre-marital expression is

openly tolerated.
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Picture Three:

Recreation.

High Schools do not push Hispanic athletes for college and univer-

sity scholarships. The end results are no local athletic Hispanic

heroes to emulate. When an Hispanic does make it as a jock in college,

he rarely is picked up by the Pros. Again, no visible Brown skinned

heroes'to emulate. At least not in the same numbers as Blacks as

examples. No heroes, means a talented youngster will either give up or

searCh elsewhere for recognition. Generally, it won't be on college

campuses.

There is an outlet for the youngster in organized sports in his

community, but this is for the really talented, easy to work with

youngster whose attitude is pliable.

Scouting is just now changing its rules in order to fit the barrio

youth into its package. I have a suspicion that they are losing bodies

in the majority community so they are looking into areas Which they

"shined on" in the past to fill their quotas. They make noises like they

really care, but I wonder. Loss of revenue might be the real reason, not

affirmative action.

Teen posts are extinct. Police called them Federally funded hangouts

for gang youth who conducted wayward activity on the premises. They were

right. Mbst of the time these gangsters broke laws on the premises thus

hastening the demise of a good thing in its pure form.
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Recreation Center people have their job down to a science. they

cater to the very young or the very old. Anyone in the in-between ages

they don't program for. They're just too much trouble and they (as

workers) are not really skilled enough to handle teenage action.

Picture Four:

Cultural Differences - What do you buy and why do you buy what you
buy?

If you're a Mexican immigrant you buy a Chevie. In the old country

to own a car is a mark of affluence. In the Estados Unidos it is,a mark

of affluence plus it makes you like your neighbor. Your're his equal.

It's a way of keeping up with the Gonzales'. Now it will be hard to tell

you apart. People want to assimilate, be a part of the "in" group as

soon as possible. They attempt to be like those they live around.

Picture Five:

Consumer Education Who needs it?

Television sells everything to everybody; radio sells everything to

everybody. They make you feel good. They're talking to you. They make

you feel like you're somebody!

"Que suave" For a low down payment you can have a color TV. For no

money down you can own a Transistor, AM & FM radio with attachments for

an (8) eight track. Everybody can afford these items.

Haw can community services organizations combat these commercials?

How can they caution people hungry for material goods to go easy, that a

lot of what is offered will enslave you.
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Picture Six:

Religion.

The Catholic Church is by far the number one religion in the Hispanic

Barrio. People flock to church on Sunday. They don't listen to the ser-

mon. They go out of a sense of guilt or duty to their parents. They

think fleetingly of God, Jesus Christ and patron saints, but more and

more they are questioning their relationship, maybe not to God but to the

church as a bureaucracy. They are finding the church lacking in terms of

social services.

Other religious orders are finding converts because they offer more

than hope, they offer religious assistan:e on a contemporary basis.

Picture Seven:

Accuse.

In closing out Chapter II of my word picture book, let me do it on

a somber note.

As a group, the Hispanic has taken the blame for their shortcomings.

They admit that too many of theil numbers are on welfare, disproportionate

amounts in jails, too many in cantinas, and not enough in educational in-

stitutions. It is their fault that therlack business acumen. It is

their fault that they lack industriousness. Lately, a look at their

shortcomings by people who know how to ok and what to look for, have

seen the total picture as shortcomings equated to lack of equal opportunity.

1. You're allowed to stand in line for a job - doesn't mean you're

going to get hired.

2. You're allowed to take the promotional exam but it doesn't mean

you're going to get promoted.
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The Hispanic relegates himself to the back of the bus in terms of

visibility for opportunity and after he gets to the back the bus driver

makes sure he stays back there.

This is where the rank and file Chicano - Hispanic finds himself.

Perhaps he can articulate these conditions to his children, but

probably not. At any rate, as we move into the panoramic view of the

Juvenile Justice System, what you have seen you should keep in mind as

a measuring device when we talk about the System in relation to the

Hispanic.

Chapter III

I don't know how the rest of the country sees law enforcement. In

Los Angeles they call law enforcement "The Mhn." But this is a misnomer.

The "Man" is the Chamber of Commerce. The "Iskin" is whoever dictates

the economic or money making climate. Law enforcement is an inanimate

object, a club that the "Man" wields in order to keep people in line and

thereby establishing and maintaining a balance which they can control.

To me, if the "Nhewanted equality.for the Hispanic he could decree

equality and enforce it with that big stick! Simplistic yes, naive -

maybe, feasible - yes. Practical for him probably not!

At any rate, that's where we're at today as a people. The rest of

my paper concerns itself with the subject at hand.
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The Juvenile Justice System is composed of the following:

1. Police
2. Detention
3. Probation
4. District Attorney
S. Corrections
6. Parole

All play a part, an important part in leading a young person through

their'maze. Please take note of two observations:

1. These agencies all operate after the fact. They are poorly

equipped to deal with before the fact programming, so talk

about it but don't do anything about it.

2. One County Supervisor noted that an excess of 380 million

dollars was expended in Los Angeles County in one year by the

Juvenile Justice System. As to whether the expenditures were

cost effective, we have no way of knowing.

Having given you a tentative identification of the Juvenile Justice

System, I will now move on to a particular type of person in Los AngeleS,

the gang member. I will attempt to detail.

Let me bring you up to date on gangs in the Los Angeles County area.

1. There are over seven million people in the County of Los Angeles.

2. Of that amount, one quarter of a million are ages 13 to.18.

3. Of that nuMber, 10 percent will get in trouble with the Juvenile

Justice System, one way or another, during the year.

4. As noted in Federal Statistics, 60 percent of adult crime is

committed by teenagers.

S. .Crimes such as murder, rape, extortion, robbery, burglary, auto

theft, arson and drug abuse are becoming very common among
youth in general.

6. In Los Angeles County, at the front of these "youth in general"

by way of wayward activity are the gang oriented youth.



7. How many gangs are there? I can identify or rattle off the

names of approximately 100. We know that an exhaustive cOunt

would yield another 250.

8. How many gang members are there? The following is a quick

method at arriving at an educated guesstimate:

1. Multiply 3 x 25. This gives you 75 members

per gang. Eadh gang is generally divided into
three,sUbgroups and in chronological age order.
That's how to get tha't number. Now multiply 100

gangs times 75 members per gang and you have

7,500 members.

2. There are male gang members currently in-
volved in gang type activities.

3. Estimate ten girls per each subgroup then

multiply by three. This gives you 30 girls per

gang. MUltiply these 30 by 100. This adds up

to 3,000 girl members. Add 7,500 to 3,000 and

you will reach a total of 10,500.

4. Now we estimate potential and peripheral
members who may join a gang during the year.
The recruitment process is constant because the
need to fill the ranks is always there. They,

the recruits, may come as young as ten years of

age. We estimate potential and peripheral mem-
bers as 15 per subgroup or 45 per gang times 100

gangs and this equals another 4,500. Now we

have about 15,500 members estimated but iAre aren't

through-yet.

5. There are practicing gang members who are

adults. Someone over the age of 18 is considered

an adult. Their number amounts to 5,000.

6. There are gang members in all juvenile and
adult justice system institutions. They number

a conservative 2400. The total counts adds up

to 22,000 members. Please note that I am talk-

ing only about Los Angeles County.

9. Where are these gangs located? There are 80 cities in the

County of Los Angeles. There is an equal amount of unincor-

porated area.

Approximately 60 cities and an equal nuMber of unincorporated

areas boast or moan about the fact that they are plagued with

gangs.
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10. One statistic stands out very sharply, too glaringly to be ig-

nored. Of the 1,000 murders committed last year, 200 were

thought to be youth gang related. These victims were both ac-

tive gang members and innocent by-standers.

11,1 For the past seven years, gang activity has been at the highest

peak ever in Los Angeles County.

We are at a critical stage as I speak now. Perhaps that is why

this body has convened, because they too are aware but because

this critical stage has endured for so long, it seemingly has

become the norm.

The Media k-ows it, but it isn't news to a commanity that feels

unafTiFt7d. The Police know, but their method of combatidg the

problem has got to be one of waiting for violations so they can

arrest.

The affected Barrios, Ghettos and "Hoods" are learning to live

udth it since they don't seem to want to fight it.

It hasn't escaped our notice that what is current as a way of life

in Los Angeles County seems to have a rippling effect throughout the

state, but it is now leaving the State of California and-blossoming in

other states. We have gone from East Los Angeles and Watts to the entire

County of Los Angeles, to a large majority of the counties in the State

of California, to several states in the Union, now, as I speak, we

have a national problem on our hands.

In Los Angeles ue can no longer prevent the cancer, it is there.

We, therefore, must program to restrain it, arrest it before it con-

talainates further.

If we, collectively, heed these,obvious warnings, we can work pre-

ventively in other areas-. But, to'do this, we must quit thinking of hand

wringing, fault finding and sociological paraphrasing as action, and get

down where it's at.
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No doubt most of what you hear today will be reiteration of the

several speakers who came before me. If so, we are coming fnmn the same

place, if not, it will be something else for you to consider.

I would like to believe that justice is blind, that minorities are

incarcerated and kept there because they committed crimes and therefbre

are being punished. I would never want to believe that there is racili

prejudice. I would rathr.lr believe that those'entrusted with meting,

out fair and impartial sentence5 are governed by pure motives, though

they are ignorant in terms of the person that stands before them.

In this conversation I will attempt to limit myself to the three

issues which concern us.

1. Total society can be blamed for not being aware of how the

Justice System works. And when it is aware it feels power-
less to do anything about it so moves in no direction. The

minority in the society must share the blame. Too long have

they sat on their collective, apathetic "fundies" hollered
obscenities at the system hilt promptly shut up when asked to

translate frustration inl-J,self-help action.

On the other side of the coin, we have the Justice System In-

stitution. They are not mandated at all times by law but by

the vested interests of a "controlling" community.

I have heard well-meaning judges defend their decisions to
send a minroity youngster to an institution because:

1. There was no advocacy agency,ororganization
that would take care of him.

2. The youngster, even though coming from a united
family, could not be controlled by the parents be-
cause they were so inadequate themselves.

3. The youngsW.r standing before him looked under-

nourished.

4. The youngster had language and other education-
al handicaps which could be corrected in an institu-

tion.

"-I3o
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S. The environment he lived in Was not conducive

to a proper up-bringing. Surely then, this young-
ster would definitely benefit from the largess the
State of California had to offer him.

2. At the adul:: level, the state legislation is still fumbling
around trying to decide on determinate sentences as opposed to
indetermdnate sentences. For now, they have resolved the prob-
lem by bringing back the determinate sentence.

The following is probably true of all people going through correc-

tional institutions but probably more so, where minorities are concerned:

1. If the areas where minorities live are heavily patrolled,
specialists in various crimes are assigned and the order is
to "clear the streets." You are going to have more arrests

and probably more convictions.

2. The courts are overcrowded so that judges cannot judge each
case on its merits, therefore you have justice bY expediency.
We end up reading "police accuse the courts of revolving door
justice" and you also end up reading on the back page of our
metropolitan papers that a group of Hispanic leaders were up-
set with some judgment against some poor Hispanic soul.

3. There is more than this, but I only want to point out these
two facts so that I might get on with what I consider as an
alleviation, by a total community, of the problem.

Prevention:

We do not need another two or three million dollars to research the

fact that poor living conditions contribute to delinquent behavior. What

we do need are well funded, well managed, properly trained personnel to

work with youth in a preventative manner.

Rehabilitation:

We know that regardless of what we do, we are not going to be com-

pletely successful in prevention work, therefore, when a young person has

-- --
to be sent to a correctional institution, programs should he made
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available to the inmate calculated to help him return more amenable to

direction and more aware of_his responsibility for his actions in the

community.

After-Care:

There has to be in the comnunity after-care programs for youngsters

released from correctional institutions. If this is not accomplished,

then the young person becomes a prime recruit for the adult correctional

institutions.

Behind every recruit to an adult correctional institution there is
_

an army of adult experts who are failures. But the biggest failures

are the ones who promise to administer properly and don't.

DO v011 realize that if prevention programs were adquate, if reha-

bilitation programs were adequate, if after-care programs were adequate,

that the recruiting source from the minority community would become a

trickle instead Of the gusher it now is?

Do you also realize that if the Above were true, police would have

more time to protect- and serve, instead of waging war and that judges

uould be free td judge according to individual merit, thus making less

ludicrous judgments.

In conclusion, I would like to say that much of what I have stated

_

before coming to my topic of prevention, rehabilitation, and after-care

is hearsay. I have heard this said by police, judges, probation officers,

parents, youth and concerned citizens. I have seen programs on TV address

4
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this topic. To -this point I have witnessed and have been party to the

hand wringing which has passed for action in the past. -Y Por Mi Parte -

Ya Basta!

ChaLE_II

Recommendations:

The following are one sentence recommendations that we can examine.

They are recommendations that, if followed, may lead to amelioration of

conditions I have enumerated.

1. Federally funded capacity building conference facilities to

train (educate) community workers proto-type National

Center for Community Crime Prevention Programs,Southwest
Texas University.

2. Evaluation and support of the volunteer group by the commu-

nity based organization.

3. Evaluation and support of the community based agency by the

Juvenile Justice agencies.

4. Legislation designating to the Juvenile Justice System that

they allocate funds for prevention type programs.

5. Juvenile justice community review boards for accountability.

1 Program; 2 cost effectiveness; 3 - fair and impartial

treatment.

6. Federal policy and guidelines prior to granting funds should

be written with the help and support of the agency requesting

funding.

7. Year around youth employment in both private and public sector -

as it stands now, summer employment for youth is used as a

means of narcotizing them so they won't riot.

8. Education of the Medias as to who the Hispanics are. The Met-

ropolitan papers as well as community papers proto-type

Eastside Sun.
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9. Campaign by Hispanics to "introduce" Hispanic youth to con-
temporary and past Hispanic-Americans - old world heroes are
OK but there is no real tie in with them by a youngster.

10. For people "involved" with the Hispanic and the whole field
on Criminal Justice - we must invoke the "Peace Corps" con-
cept. Don't consult unless you are willing to involve your-
self. Don't tell me how to make adobe bricks - get in here
and mix it with me.

Thank you.

Submitted By
Miguel Duran
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THE ECONOMICALLY DISADVANTAGED (HISPANIC) YOUTH

IN THE JUVENILE JUSTICE SYSTEM

PROBLEM OF NOMENCLATURE

I am going to be quite candid. I had great difficulty in dealing

with the term "Hispanic." I believe that one of the most difficult

problems that confronts anyone making a study of the culture of the

American Southwest is the selection of an appropriate term to desig-

nate the Spanish-speaking inhabitants from the Gulf of Mexico to the

Pacific coast. That geographical area has been expanded today to

include South and Latin America, Cuba and Puerto Rico.

I believe that history teaches us that at different periods of

time and for different reasons, such terms as "Native", "Spanish-

American", "Spanish", "Mexican", "Mexican-American", "HispaEO", "Cal-

ifornia",.and lately the mcre controversial "Chicano" have been used.
1

I find it rather difficult to deal with these labels simply because

I find them either too restrictive or partly inaccurate. e terminol-

ogy that we'use today is often misleading as it seems to me that we are

confusing race and nationality. And of course, we must remember that

the many names that are applied to millions of Americans who speak

Spanish in the Southwest demonstrates an attitude of mind and in some

cases a political persuasion rather than a clear concept of race, culture,

and/or nationality.
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Adding to this complication of course, is a surge of activism

among our Spanish speakers in the Southwest who are choosing names by

which they want to be known. Some have decided to be known as 'Wexican-

Americans", others as "Chicanos", and the old colonials in New Mexico

as "Spanish-Americans" or as "'Hispaiios".

Adding further to this confusion is the fact that the term "Mexi-
i

can-American" is not entirely accurate. I suppose that the selection

of the term "Americans of Mexican descent" would be more accurate. Of

course, this would not include the descendants of Spanish families who

have been living in the Southwest since colonial days. They use the

term "Spanish-American" or HispaRO".

It has been suggested by some writers
2
that the selection of the

term "HispaTio" is an accurate compromise as it connotes common culture

characteristics of people fram Colorado to Mexico. While it does not

mean Spaniards, it is a purely cultural term with no national or

racial overtones. The term simply means that we speak Spanish, that

we share basically the same cultural values and in some instances, we

may even have a common philosophy of life.

However, for the purpose of-this paper, I have chosen the term

"economically disadvantaged" youth in the juvenile justice system.

I have done so on purpose irrespective of race, culture, and/or

nationality, simply because these persons, adults and youth, represent

4 4
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a minority group in disproportionate numbers in the criminal and

juvenile justice systems in America. I may add, these numbers are

increasing at an alarming rate.

PROUD! OF THE JUVENILE JUSTICE INFORMATION SYSTEM

The problem is known to every conscientious policy maker, planrier,

administrator, and researcher in the juvenile justice system:

Juvenile justice is a governmental section that

peculiarly ... lacks the regularized and compre-

hensive information procedures requisite for

either policy-making or public administration.

It is difficult to think of any other section of

government where so little information is

routinely and systematically generated, reported

on, and analyzed for use in planning and adminis-

tration.3

Unfortunately, there is no accurate statistical information avail-

able on the characteristics of youth that are processed through the

juvenile justice system. A major obstacle is the fact that there are

no accurate population figures available on youth according to racial

classification nation-wide. As an example, in our comniinity of El Paso

County, persons who are arrested are only reported by age, sex, and

race -- race being divided into two groups, either white or black.

Houever, a recent published Special Report
4 presents new evidence

extracted from court records bearing out criticism that the juvenile

justice system is prejudicial against minorities.
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Let me briefly summarize what that report revealed:

Members of racial minorities are processed by the courts

differently than their white counterparts.

Holding constant the reason for referral, members of racial

minorities still are processed differently than white youth.

Members of racial minorities ages 10 through 14 are more

likely to be processed than their white counterparts within the same

age range.

Minorities are much more likely than whites to have had prior

referrals.

Minorities are much more likely than whites to have had prior

referrals during the current year.

Minorities are more likely than writes to be detained.

Minorities are more likely than whitesAo be charged with

crimes against people.

Minorities are more likely than whites to be processed with a

petition.

Mites are more likely than minorities to be processed for

status offenses.

Minorities are more likely than whites to be institutionalized,

Cases involving whites are likely to be processed more quickly

than cases involving members of racial minorities.

During a hearing before Senator Birch Bayh, OJJDP Administrator

Ira Schwartz said "these are some very troubling pieces of information,
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and issues that I think the office must. address in the future". In

December, 1979, at his confirmation hearing, Senator Bayh asked Mr.

Schwartz to review OJJDP programs to see if funds were being allocated

where they were needed most -- a response to a charge by Robert Woodson

of the American Enterprise Institute that diversion and prevention

efforts were being directed largely at white-middle class youngsters.

During the same hearing MT. Schwartz stated that he had commissioned

the Honorable William S. White, Juvenile Judge from Chicago, Illinois,

and Orlando Martinez, Head of the Colorado Division of Youth Services

to conduct a study for him.

In summary, information is one of the most underdeveloped, yet one

of the most needed resources within the juvenile justice system.

PROBLEM OF ARREST AND DETENTION

OF THE ECONOMICALLY DISADVANTAGED JUVENILE

Traditionally, too little attention has been paid_to the relation-

ship between state power and individual liberty where the juvenile is

concerned. This relationship is critical because given the protective

role of the juvenile court, when authority is exercised to do something

for a youth, it generally begins by doing something to him as wel1.5

The taking into custody and subsequent detention of juveniles are,

in my opinion, the most critical stages of juvenile proceedings.
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It may be that the powers of law enforcement officers to intervene

in the conduct of juveniles ought to be broader than it is in the case

of adults. Also, perhaps a law enforcement officer should be able to

take a juvenile into cuStody when he has reason to believe that the

child is delinquent or in need of superliision for whatever reason.

However, this discretionary power by laW enforcement agencies has led to

great abuses when dealing Isith the economically disadvantaged juvenile.

The policeman on the beat, or patrolling, has practiCally unlimited

discretion to arrest juveniles, to release them after arrest, or to

ignore violations of the law. In 1960, the Office of Juvenile Delin-

quency and Youth Development reported that "the juvenile justice system

in recent,years has come under close scrutiny ... critics contend that

there is one law for the poor, and another for the rich." In the same

report it was pointed out that numerous studies had established that

there was a differential handling of youthful offenders based on neigh-

borhood and economic circumstances by law enforcement agencies.

There is no question, and I believe the new evidence extracted from

court records that I previously mentioned, demonStrate that the econom-,

ically disadvantaged youth (minorities),are more likely to be involved

in the juvenile justice system -- beginning with the initial arrest and

subsequent detention in disproportionate numbers to the general popula-
41

tion.

If)
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Let me cite an example: During the period of time from 1976 to

1980 68.4% of all juveniles arrested and referred by law enforcement

agencies to the El Paso County Juvenile Detention Home had a Spanish-

surname. Of greater importance was the fact that the majofity of these

arrests (taken into:custody) were made in areas of our community that

have the highest percentage of minority group concentrations.

Once the juvenile has been taken into custody and the decision has

been 'tide not to release the juvenile to his parents, the juvenile is

,usually referred to a secure juvenile detention facility. There is no

argument with the fact that some juveniles require secure detention

between the time of arrest and court disposition. Howeve6 as pointed

out previouSly, minorities are more likely than whites to be detained.

I have found fram my experience that the decision to detain or not

to detain is based on many factors: age, sex, race, socio-economic

status, family stability, present activity, number of prior court re-

ferrals, severity of offense and type of referral agency.

What is lacking once again in this area is the eMpirical analysis

and information of the type of juvenile that is detained, specificall

as it relates to the economically disadvantaged juvenile.

Let me give you an example. In a 1975 analytiC repoit concerning

the processirik of juvenile offenders based on datalcollected in Denver

during 1972, the author, while conceding that minorities are overrepre-

Seated in official delinquency and court statistiCs, and whilefurther
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conceding that although minorities uere more apt to be detained than

white youth, arrived at the conclusion that the differences were not

substantial.
6 The author then concludes that the allegations of many

writers that minority group members are significantly more apt to

receive unfavorable treatment fram juvenile court functionaries than

are whites fail to gain support from this data. However, the author

overlooks the fact'that, when combined, the different ethnic classifi-

cations of the study (Spanish heritage, black, and other) account for

75% of juveniles detained versus 19% of whites detained.

In summary the Report goes on to conclude that the attributes of

socio-economic status, present activity, and the number of previous

court referrals appear to have been related to the detention decision

outcome: lower status (income) juveniles, youths not working or in
;

school, and children with a previous history of court referrals were
`-

more apt to be detained than uere their peers.
7

In the area of detention, just like arrests, there is incomplete;

and many times, a complete absence of information which prevents a

definitive study of detention decisions. Absence of data, crucial for

making any changes in the present detention system, is a major block to

solving the problem. There are a number of states that do not even

bother to keep any detention statistical documentation which indicates

an indifference to the problem. The statistics in other states which

are compiled are usually so incomplete that they are useless for plan-

ning personnel, facilities or anything else.
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PROBLEM OF THE COURT

WITH THE ECONOMICALLY DISADVANTAGED JUVENILE

That the Children of the poor constitute the vast majority of per-

sons coming to the attention of the juvenile courts, has been well

docunented and may be attributed to the greater degree of official

scrutiny to which the lives of the poor are subjected.
8

"It's a poor man's court" Martin Tolchin, a reporter for the New

York Times wrote, referring to the New York Family Court. This judg-

ment was correct when it was written in-1964 and it is correct today.

For evidence we need look no further than the waiting rooms of the

courts and their population. Each norning a hundred stories of_poverty

are suggested by the faces and personal effects of those who wait to

appear before the judges. The cold atmosphere of the room only inten-

sifies the feelings of helplessness, fear, and frustration which

accompany poVerty. "Courtrooms are bare; toilet walls are defaced.

The court s waiting rooms resemble-those of a hospital clinic. Negro

and Puerto Rican families-predominate and nany regard the trappings of.

justice with bitterness and-sispicion."9

The Honorable Florence Kelly, Administrative Judge of the New York

Family Court, put it: "No one is at home in this court.-'2-- A poor family

brought before a juvenile court judge journeys to a foreign land. In

New York City, the judge, a relatively well-paid member of the upper

middle-class, is a college graduate and the possessor of a law degree.
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He is thus, separated by education and way of life fram most of'those

who are paraded before him every day. The probation officer to wham a

youngster may be assigned is also a college graduate, though he may.have

been recruited from the same economic and social class as the youngster
.

in his charge. He has by effort andfenergy risen from it. Even the

court officers and clerks are better paid, and to same extent better

educated than most of those who came with their children. The poor are

certainly not "at home" in this atmosphere with these people. Few of

the judges, prObation officers, and court attendants are truly "at home"

in their surroundings. Atithe end of the day most of them return to
,

relatively stable families and middle-class life. The problems of

communication which this estrangement_reates are not widely under-

stood and rarely confronted.10

There is no question that Orime and delinquent a&ts are to be found

among the children of the upper and middle-classes, but it is also an

undeniable fact that official_rates of delinquency are higher among

the poor. Pertinently in the great cities of our nation the overwhelm-

ing number of children processed through the juvenile court are the

children of thel,poor. The upper and.middle-classes show surprising

agility in keeping their children, whether they committed a delinquent

act or a status offense, out of court:. Instead of having a petition

filed against anloffending middle-classyoungster, the parents make re-

strictions to the\ victim. In other cases, the upper and middle-class

youths never get to court simply because the parents have the financial
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resources to privately arrange corrective treatment. Furthermore, even

after an adjudication, a person with the financial resources often

arranges for the use of private facilities, facilities that are not

available to the poor.

In 1967 the Task Force on Juvenile Delinquency, made an assessment

of the juvenilecourt and stated: "...the conclusion that the great

hopes originally held for the juvenile court have not been fulfilled.

It has not succeeded significantly in rehabilitating delinquent youth,

in reducing or even stemming the tide of juvenile criminality, or in

11
bringing justice and compassion to the child offender.

The Report goes on to state various reasons for this "failure if

indeed the system has failed. Among them were:

The community's continuing unwillingness to provide the re-

sources -- the people and facilities and concern -- necessary to permit

children to realize their potential and prevent them from taking on some

of the undesirable features typical of lower crindnal courts in this

country.--

* The low status that the juvenile court judgeship enjoys in the

eyes of the Bar.

The great number of judges that were not properly educated or

trained to assume the juvenile court bench.

Scarcity of psychologists and psychiatrists.

Lack of treatment because of the unavailability of adequate

individual and family case work.
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LacX of dispositional altertatives.

Warehousing of juvenile offenders in institutions.

PROBLEM OF LEGAL REPRESENTATION

OF THE ECONOMICALLY DISADVANTAGEDJUVENILE

In Gideon v. Wainwright
12

the U.S. Supreme Court made the follow-

ing observation:

Reason and reflection require us to recognize that
in our adversary system of criminal justice, any
person haled into court who is too poor to hire a
lawyer cannot be assured a fair trial unless coun-
sel is provided for him. This seems to us to be
an obvious truth.

In the case of In Re Gault
13

the U.S. Supreme Court concluded that

the Due Process Clause of the Fourteenth Amendment required that in

proceedings to determine delinquency which nay result in commitment to

an institution in which the juvenile's freedom is curtailed, the child

and his parents must be notified of the child's right to be represented

by counsel retained by them, or if they are unable to afford counsel,

that counsel will be appointed to represent the child.

At least at this point in time, speaking ia the abstract, the

economically disadvantaged adult or youthful offender is entitled as

a matter of right to an attorney at the expense of the state if he

cannot afford one.
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However, the real issue is whether effective counsel is being afford-

ed. The effective assistance of counsel is fundamental, for without it

persons appearing before the courts are not likely to be able to assert

any other rights they possess. As has been stated "if the right to coun-

sel guaranteed by the Constitution is to serve its purpose, defendants

cannot be left to the mercy of incompetent counsel."
14

While the statement may be harsh, throughout this country, the

economically disadvantaged are represented by incompetent counsel

incompetence seems to be the rule and not the exception. Chief Judge

David L. Bazelon of United States Court of Appeals for the District of

Columbia Circuit, has stated that defendants having court-appointed coun-

sel have little more than "a warm body with a legal pedigree."

There are three common types of legal representation afforded the

economically disadvantaged offender. Perhaps the most common usually

in your larger jurisdictions, is the public defender system. Then we

have the court assigned private counsel, and the third form of represen-

tation is the privately controlled and financed voluntary defender system.

There is a wealth of information in studies on the three different

types of legal representation.
15 However, from my own practical expe-

rience both in and out of the courtroom, I have come to the conclusion

that the vality of legal representation that the economically disadvan-

taged youth received in the juvenile justice system is dependent on the

judge. I had an-occasion to visit a juvenile court in a large urban

4 5 *I
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jurisdiction in Texas, and I was appalled at the way the judge was hand-

ling juvenile cases. It took the judge no more than three minutes to

dispose of a juvenile case which in same instances resulted in institu-

tionalization. On the other hand, I witnessed the same judge handle a

case where the youthful offender was represented by retained counsel and

the hearing took 45 minutes before placing the youngster on probation.

This is not to say that all economically disdavantaged youth are not

effectively represented. There are a number of projects around the

country that demonstrate that it is possible to provide a high quality

of representation and the lawyers operate in much the same way as do

members of large law firms. The program eajoys professional autonomy,

professional freedom and responsibility, and is able to attract and hire

the most able lawyers.

Of course it is not enough to hire attorneys who want to 'help

the poor." In my experience I have found that these lawyers are attract-

ed to the poor in the abstract, and eventually become indifferent and in

some cases even repelled by, the individuals who make up the poor in

the concrete. Also, we have those lawyers who'want to bring about a

change "change the system..". What happens in these situations is that

these lawyers are all too quick to subordinate the needs of the poor tc

larger, more romantic ideological goals.

The court-assigned private counsel also has its advantages and dis-

advantages. In 1978 and 1979, the Houston Post ran a series of critical
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articles on the court appointment system. Some of the issues that were

highlighted included: using the attorney appointment power to reward

political supporters; compromising the adversary relationship between the

defense'counsel and the judge (an uncooperative attorney may not be re-

appointed); and causing waste of public fUnds.16

There is no question but that there is a lack of confidence in

court-appointed attorney systems. Even the offender is prejudiced

against assigned counsel, whether they be court-appointed or part of

the public defender system.

PROBTTNOF DISCRETIONARY TRANSFER TO CRIMINAL COURT

OF THE ECONOMICALLY DISADVANTAGED JUVENILE

In many states there are provision3 in the law which authorize the

trial of juveniles as adults.

Transfer or waiver is defined as the procedural devise by which

the juvenile is removed from the jurisdiction of the juvenile system and

transferred to the criminal justice sycem for trial and sentencing.

There are usually three methods or deVices that are used to accom-

plish transfer: the first is legislative waiver, which means an automa-

tic waiver for certain offenses, or for certain age and type of offense

combinations. The second is judicial waiver, which means that a juvenile

court can transfer a juvenile from the juvenile court to an adult court

under statutory standards, such as age, offens, or other criteria.
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Finallythere is executive waiver, which.allows the prosecutor to charge

a minor as an adult or as a juvenile on the basis of age, offense commit-

ted, or some other criteria. Under this last method, the court may be

given the right tc object and in other cases no consent is required of

the juvenile court.

In the area of transfer/waiver, like in the area of arrest, deten-

tion, and legal representation, there is a lack of information and/or

statistical data in order to establish the demographic and social

characteristics of juveniles that are being transferred to the adult

criminal system.

In 1970, in Houston, Texas, two psychologists wrote an article in

the Hbuston Law Review17 in which the authors indicate that the certi-

fication procedure is sometimes a tool of the district attorney's office

for plea bargaining, and that there is same discrimination in selecting

individuals against whom certification petitions will be filed. In that

study the demographic breakdown revealed that out of eighteen (18) cer-

tification proceedings, fifteen (15) of those juveniles were black.

In another report, which represented a cooperative effort by the

New York State, Division of Criminal Justice Services and the New York

City Criminal Justice Agency, the impact of the juvenile offender statute*

On September 1, 1978 a statute became effective in New York State

which extended criminal responsibility to thirteen, fourteen, and

fifteen year olds arrested for certain violent felonies. This law

was further amended in 1979. Under the law, "juvenile offenders"

may be prosecuted in the adult criminal justice system. However,

the statute also provides that under certain circumstances a juvenile

offender may be removed to the Family Court. Such removal can occur,

virtually at any point in the court process.
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in the five boroughs of New York City was examined and a total of 981 of

the 1,124 arrested juvenile offenders were interviewed. The statistical

highlights of the study are as follows:

* The typical juvenile off.mder was a 15 year old (67 percent),

black (71 percent), male (92 percent).

Arraignment release status appears to be related to: serious-

ness of charge, defendant's sex, and school attendance.

* Of the cases disposed in criminal court, 35 percent were
f.1

transferred to fae Supreme Court, 50 percent were removed to family courts

and 15 percent were dismissed; this pattern varied from county to county.-

CONCLUSICN

Perhaps the principle barrier to reform the juvenile justice sys-

tem as it affects the economically disadvantaged youth of America, is

lack of knowledge of the actual workings of the system by our communi-

ties or even the legal profession. The public generally tends to have

a grossly over optimistic view of uhat is known about the phenomenon of

juvenile criminality and of what, even a fully equipped juvenile justice

system, can do about it.

What kind of juvenile justice system is it, where the final judg-

ment that society makes which primarily affects the poor the hearing

in court takes less than five minutes? In the final analysis there

is no escaping the question of race and crime.
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In conclusion, Ralph Ellison, in "Invisible Ilan", perhaps gets to

the poiht when he says:

I can hear you say, "hbat a horrible, irresponsible

bastard!" And you're right. I leap to agree with

you ... But to whom can I be responsible and why
should I be, when you refuse to see me? And wait

until I review how truly irresponsible I am.

Submitted By
Enrique H. Pena
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RECOMMENDATIONS

The follading are my recommendations to improve the juvenile justice

system. Some of the recommendations are based on recommendations found

in the IJA-ABA Joint Commission on Juvenile Justice Standards.

1. Nomenclature

a) The word "Hispallic" should be defined, not in terms of

rate.

b) The definition of the term "Hispanic" should be broad

enough to include the economically disadvantaged.

2. Juvenile Justice Infor4ation System
II

j

a) State legislatur0 should promulgate a comprehensive

statute, mandatrg the collection, retention, dissemina-

tion and use ok information and records pertaining to
,

_

juveniles.

3. Arrest and Detention

a) Considerations of race, national origin, religious belief,

cultural difference, or economic status should not deter-

mine how police exercise their authority.

b) All police departments should establish a unit or office

specifically trained fot work with juveniles.

c) Police departments should be mandated to develop training

programs focusing on problems of minorities and their

cultural differences.
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d) Juvenile probation agencies responsible for intake services

(detention) should develop written guidelines and ..ules

with respect to detention procedures without regard to

race, national origin, religious belief, cultural differences,

or economic status.

Proba4on agencies should be mandated to develop training

programs which focus on problems of minorities and their

cultural differences.

4. The Court

a) Juvenile intake, probation and detention services should

remain iirthe .udicial branch of the government.

b) The judge of the juvenile court should:

1) Be appointed/elected from the highest trial court

level;

2) Possess the necessary skills (training, demonstrated

interest, experience) to deal with juvenile problems;

3) Be full-time;

4) Not be rotated;

5) Possess a cultural sensitivity and understanding of

the problems of minorities;

6) Be bilingual (Spanish); and

7) Be required to attend judir-dal training programs,

focusing on juvenile problems.

c) An interpreter should be made available by the court when

the juvenile 'and/or his parents do not understand English.
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5. Legal Representation

a) The court should,have the responsibility of determining whether

the juvenile has effective counsel, at all critical stages of

juvenile proceedings, by inquiring:

1) Of the juvenile and ihe attorney concerning number and

length of conferences that have been held;

2) Of the attorney for the juvenile concerning the investiga-

tion, if any, that has been made prior to the hearings;

3) Of the attorney for the juvenile concerning the legal pre-

paration, if any, that the attorney has nade on behalf of

the juvenile;

4) Of the juvenile's attorney concerning the competence of

the juvenile to understand the nature of juvenile proceed-

ings and the legal consequences of the proceedings;

5) Of the juvenile's attorney as to whether there is any

conflict between the attorney and the juvenile-; and

6) Of the juvenile's attorney as to whether the juvenile

understands the attorney, if the attorney is not bilingual.

If the parents of the juvenile are indigent, the court should

have the responsibility of appointing effective COunsel; the

court should undertake the responsibility of appointing counsel

who is bilingual and able to converse with the juvenile and/or

parents in Spanish.

c) The court should have the responsibility of requiring counsel

appointed to juvenile cases to attend training programs in

order to increase their awareness of the pro1,7,1ms of minorities

and-their cultural differences.

503 46,1



Representation by counsel should be mandatory and may not be

waived.

5. Discretionary Transfer

a) There should be no legislative or,executive authority to trans-
,

fer juveniles from the juvenile justice system to the criminal

justice system.

b) There should be a presumption in favor of juvenile court

jurisdiction; unless probable cause exists to believe that

the juvenile has committed the offense (it may be wise to

limit waiver of jurisdiction to offenses involving offenses

aeainst the person) and that hy clpar and ronvinring pvidpnrp

the juvenile is not the proper person to be handled by the

juvenile court.

c) Definite and strict standards should be developed in order to'

guide the juvenile court in determining whether the juvenile

is not a proper person to be handled by the juvenile court.

Such as:

1) Seriousness of offense;

2) Prior record of adjudicated delinquency involving the

infliction or threat of significant bodily injury;

The disposition available to the juvenile court, and prior

services offered to the juvenile in the past; and

4) Appropriateness of the,services and dispositional alter-

natives available in the criminal justice syStem for

dealing with the juvenile.
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APPENDIX

GUIDELINES FOR LAW-DIFORCEMENT AaNCIES

HANDLING OF ALL JUVENILE OFFENDERS

UNDER TITLE III, FAMILY CODE

(EFFECTIVE MARCH-16, 1979

I. The Family Code separates children between the ages of 10 years or

older and under 17 years of age, or 17 years of 'age or older and

under 18 years of age who are alleged to have engaged in delinquent

conduct or conduct indicating a need for supervision before becom-

ing 17 years of age, into_two categories, according to conduct.:

A. DELINQUENT CONDUCT

1. Delinquent conduct is conduct, other than traffic

offense, that violates a penal law of this state

punishable by imprisonment or by confinement in jail

(all Felonies, all Class A and Class B Misdemeanors);

or a violation of a reasonable and lawful order of a

juvenile court (probation). Sec. 51.03 (a)(1) and (2).

B. CONDUCT INDICATING A NEED FOR SUPERVISION

1. Conduct indicating a need for supervision is conduct,

other than a traffic offense, that on three or more

occasions violates either:

(i) Penal laws of this state of the grade of mis-

, demeanor that are punishable by fine only (Class

C Misdemeanors);-or

(ii) Penal ordinances of political subdivisions (mu-

nicipal ordinances);
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2. Truancy (as defined by the Code).

3. Runaway (as defined by the Code).

4. Driving while intoxicated or under the influence of

intoxicating liquor (first or subsequent offense) or

driving while under the influence of any narcotic

drug (first or subsequent offense). Sec. 51.03 (b)

(1) through (4).

II. TAKING INTO CUSTODY

A. A child may be taken into custody:

1. Pursuant to an order of the juvenile court.

2. Pursuant to the laws of arrest (a peace nfficpr mav

arrest without a warrant if a felony is committed in

his presence or an offense against the public peace

or when a credible person offers proof to peace

officer-that a felony has beenCommitted and offend-

er is about to esCape, and there is no time to obtain

warrant, then arrest May be made without warrant).

3. By a law-enforcement officer if there are rea-Sbnable

grounds to believe that the child has engaged in de-

linquent conduct or conduct indicating a need for

supervision. (This provision dispenses with the re-

quirement of obtaining a warrant of arrest from the

juvenile court. The key provision in this section is

"reasonable grounds.") Sec. 52.01 (a)(1) through (3).

4

506



B. The taking of a child into custody is not an arrest except

for the purpose of:

1. Determining the validity of taking the child into

custody, or

2. Determining the validity of a search under the laws

and constitution of this stace o- the United States.

C. An officer upon taking a child into custody must warn the

child of his.constitutional rights (See: subsection E

below) or IF an oral statement is to be taken which if

found to be true, which conduct tends to establish his

guilt, such as the finding of secreted or stolen property,

or the instrument with which he states the offense was

D. If a WRITTEN STATEMENT is to be obtained while the child

is in a detention facility, other place of confinement or

in the custody of an officer, the child must receive a

warning of his constitutional rights from a magistrate.

1. A magistrate is defined as being Judges of District

Courts, County Judges, Judges of County Courts at

Law, Justices of the Peace and Judges of the-City

Courts.

E. The uarning given to children MUST include the following:

1. YOU HAVE THE RIGHT TO REMAIN SILENT.

/. YOU DO NOT HAVE TO MAKE ANY STAMEN'', ORAL OR

WRITTEN, TO ANYONE.

3. ANY STATEMENT YOU MAKE WILL BE USED EV EVIDENCE

AGAINST YOU.

4. 'YOU HAVE 'THE RIGHT TO HAVE A LAWYER PRESENT, TO AD-

VISE YOU BEFORE AND DURING ANY QUESTIONING.



5. IF YOU ARE UNABLE TO EMPLOY A LAWYER, YOU HAVE THE
RIGHT TO HAVE A LAWYER ADVISE YOU BEFORE AND DURING
ANY QUESTIONING, WHICH LAWYER WILL BE APPOINTED BY
THE COURT FOR YOU FREE OF CHARGE, NOW, OR AT ANY
OTHER TIME.

6. YOU HAVE THE RIGHT TO TERMINATE THE QUESTIONING AT
TIME YOU WANT.

7. IF YOU ARE 15 YEARS OF AGE OR OLDER AND YOU HAVE
COMMITTED A FELONY, THE JUVENILE COURT MAY GIVE UP
ITS JURISDICTION OVER YOU AND YOU MAY BE TRIED AS
AN ADULT IN A CRIMINAL DISrRICT COURT.

ALL OF THE RIGHTS THAT HAVE BEEN EXPLAINED TO YOU
ARE CONTINUING RIGHTS MICH CAN BE USED BY YCU AT
ANY TIME.

III. ISSUANCE OF WARNING NOTICE

A. A law enforcement officer authorized to take a Child into

custody may issue a warning notice to the child in lieu

of taking him into custody ONLY in the following cases:

1. All truancy violations.

MUnicipal ordinance violations.

3. Class C Misdemeanors, on first and second offense.

4. Liquor violations.

B. Requisites of Warning Notice:

, 1. The warning notice must identify the child and des-

cribe his alleged conduct.

2. A juvenile andTolice complaint report must be made.

3. The warning notice must be given to the child and a

copy of the warning notice must be given to the child's

parent, guardian or custodian, as soon as practicable

after disposition.



4. A copy of the warning notice must be sent to the

school which the child attends if the warning notice

is issued for violation of the school attendance law.

5. A copy of the warning notice must be filed with the

Youth Services Division of the El Paso Police De-

partment and the Juvenile PTobation Department with

a complete copy of the police ccaplaint report.

rv. CUSTODIAL DISPOSITION

A. A law enforcement officer authorized to take a child into

custody may dispose of the case of a child taken into cus-

tody by referring said child to the agencies enumerated

herein and ONLY in the cases enumerated.

1. All LOCAL RUNAWAYS (a local runaway is a juvenile

who is a resident of El Paso County, Texas) shall

be referred to the Protective Services rdvision of

the State Department of Roan Resources. In cases of

emergency, Holidays, Saturdays and Sundays, the emer-

gency telephone number should be used. The phone

number to use is 533-6747.

2. All out of county and out of state runaways (an out

of county and out of state runaway is a juvenile

that is not a resident of El Paso County, Texas)

shall befEferred to the Runaway Center, located at

2212 N. Stevens, Telephone number is 562-4141.

3. All truancy cases shall be referred to the proper

school authorities responsible for the education of

said child or to the Youth Assistance Program of El

Paso or the Decentralized Intake and Diversion Unit

for status offenders of the Juvenile Probation De-

partment.

4. All first apd second offenders of Class C Misdemean-

ors shall be referred to the Youth Assistance Program

of El Paso or the Decentralized Intake and Diversion

Unit for status offenders of the Juvenile Probation

Department, if in.the officer's judgment the best

interest of the child would be served by such a re-
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ferral and a warning disposition in the discretion
of the officer would be inappropriate.

S. All misdemeanor drug offenders shall be referred to
the Youth Assistance Program of El Paso, if in-the
officer's judgment the best interest of the child
would be served by such a referral and a warning
disposition in the discretion of the officer would
be inappropriate.

6. Nothing contained in this Section shall prevent a
law enforcement officerl when making a custodial dis-
position in those cases enumerated above from having
a brief conference with the child and his parents,
if it appears to the officer that the best interest
of the child and the public may be served by such a
conference, in lieu of an agency referral.

7. All third offenders of Class C Misdemeanors SHALL be
referred to the Decentralized Intake and Diversion
Unit for status offenders of the Juvenile Probation
Department.

B. In all of the ca.:3es enumerated above, the officer must make

a juvenile and police complaint report identifying the

child, describing his alleged conduct, and indicating the

action taken.

V. REFERRAL TO THE JUVENILE PROBATION DEPARTMENT

A. A law enforcement officer authorized to take a child into

custody SHALL refer the child to the Juvenile Probation

Department if:

1. The offense is a felony.

4

2. The offense is a Class.' A Misdemeanor.

3. The offense is a Class B Misdemeanor.

B. Requisites of referral to the Juvenile Probation Department

1. A complete copy of the juvenile and police complaint
report must accompany every child taken to the
Juvenile Probation Department.
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2. Any officer taking a child to the Juvenile Proba--

tion Department must no4fy the child's parent,

guardian, or custodian of the cnild's whereabouts;

and if unable to locate such,a person, shall note

an the juvenile and police report that parents have

not been notified.

C. In ala case where a law enforcement officer takes a child

into custody and the officer believes that the child is

suffering from a serious physical condition or illness

that requires prompt treatment, or if the chil is under

the influence of intoxicants or alcohol or dru s to such

a degree that the child has lost control of his senses and

may present a danger to himself or others, the officer

SHALL take the child to R. E. Thomason General Hospital

0
for immediate medical attention.

VI. FINGERPRINTS:

A. No Child may be fingerprinted without the consent of the

juvenile court, except:

1. If a Child is 15 years of age or older and he is

referred to juvenile court for a felony, his finger-

prints may'be taken and filed by a law enforcement

officer investigating the case; or

If latent fingerprints are found during an investiga-

tion, and a law enforcement officer has reasonable

cause to believe that they are those of a particular

child, the child may be fingerprinted regardless of

age or offense for purposes of comparison. If com-

parison is negative, fingerprint card and copies shall

be destroyed. If comparison is positive; and Child

is referred to the juvenile court, fingerprint card

and other copies shall be delivered to the court. If

comparison is positive, and child is not referred to

court, fingerprint card and copies shall be destroyed

immediately.
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VII. PHOTOGRAPHS:

46A-- No child taken into custody may be photographed without

the consent of the juvenile court unless the child is

transferred to criminal court for prosecution.

VIII. JUVENILE ILLEGAL ALIENS:

A. Paragraphs VI and VII above SHALL not be applicable to

juvenile illegal aliens taken into custody. Refer to

Court Order dated September 1, 1975 for Rules and Regu-

lations applicable to the juvenile illegal alien.

(s) E. H. Peiia
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JUVENILE -JUSTICE ViORKSHOP_ - SUMMARY

The juvenile justice workshop of the National Hispanic Conference on

La forcement and Criminal Justice met to consider presentations on specific

aspects of juvenile
justice'affecting Hispanics and to develop a set of recom-

mendations to policymakers in this area.

The workshop heard Frances M. Herrera of the Hispana Juvenile Justice

Project, COSS-MHO, Miguel Duran, Chief, Youth Services Division, Department

of Comrlunity Development, Los Angeles, California, and the Honorable Enrique

Pefia, 327th Judicial Court, El Paso, Texas. Ms, Herrera spoke On the

existing neglect by juvenile justice agencies of female-Hispanic- adoles-

cents, underscored the unequal treatm.ent Hispanic femalcs
-repr.aiA,Gt in

schools, in employment and., in the delivery of health services such as

sex and pregnancy counseling. Recommendations arising out of her presentation

were incorporated intO the final set of recommendations; for example, that.

funds be targeted for special minority youth populations and for communities

most in need, and that LEM fund research on all Hispanic juvenile Sub-

populatii,ons.

Miguel Duran's presentation was a broad-discussion of the treatment of

Hispanic juvenile by juvenile justice agencies. Based on more than 20

years of youth work in L.A.'s conuitunities, Mr. Duran observed that by and

large Hispanic juveniles are not treated fairly by police in street contacts,

and that ais a result Hispanic adults cannot in all fairness counsel their

youth to -regard the policeman, the courts, and other agencies as friends. -He

also pointed out that most juvenile justice agencies operate after the fact,

once a law has been broken, but that very little is expended- on prevention

t15

.47
I he previous numbered page in
the original document was blank.



of juvenile and gang;delinquency. His recommenda4ons call for_greater

emphasis on .. delinquency prevention in present progrins and for the creation

of special training for workers in juvenile-justice so that they be more
e

sensitive to the problems of Hispanic juveniles.

Judge Enrique Peria's presentation fccpsed on the problems of disad-
.

vantaged youth-in the system. He stated that the term Hispanic is a label

difficult to deal with because it encompasses such a broad range-of back-
. .

grounds. His preferenCe is for the term economically disadvantaged because

it is more reflectiVe of the reality of differential treatment of juveniles

in the hsystem.---

In his presentation he quoted recent OJJDP data to the effect that

minority iuveniles 1:eceive dift.:rential and negative treatment with respprt

to all aspects ot case processing, for example, they are more likely to

oe referred to cour than non-minority youth with equal numbers and serious-

ness of offenses. -1e pointed out that his experience in court substantiates

these assertions. A4 recommendations call for a,set of guidelines for

treatment of juveniles in all aspects of juvenile.justice processing;
h

for example, that race and nationality distinctions Avo not er,tr into police

decisions whether t refer juveniles to court.

In the final'mteting of the workshop a comprehensive set oP recommendations

was developed. Several broad concerns were brOtorght out-during discussions .

tjlue was that in order to guarantee equal and fair treatment for Hispanio7

juveniles, there is a need to affirm the guiding principles of juvenilejustice:

individual treatment separation of juveniles from adults in all aspects of

the ,:vstem, emphasis on the serious otfender, and prevention.' tA second concern
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_was, to_ ensure that affira-rl've action plans be effectively enforced, for

example, by making funds to States be contingent on implementation of

affirmative action plans. A third concern was the lack of existing

knowledge about how Hispanics fare in the juvenile justice system; and the

need for comprehensive research on all aspects of the system.

was felt for following up on the results of this conference.
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JUVENILE JUSTICE WORKSHOP - RECOMMENDATIONS

POLICY

1) That in,the area of juvenile justice, 4 Hispanic initiative be

undertaken immediately to guarantee that 1,5 percent of funds be directed to

T.)rograms for H.iipanic communities.

2) The targeting of funds on special minority youth populations at risk,

specially Hispanic females, and on communities most in need.

3) The elimination of detention of children in adult jail facilities; that

the time given to States to accomplish OJJDP's plan in this regard be shortened

to tgo years.

4) That the number of juveniles in detention centers be significantly

reduced, and that the time of pre-adjudication detention be kept to the minimum

possible.

5) That considerations of race, national origin do not enter into police

discretion whether or not to refer juveniles to court.

6) That programs be developed to reduce the incidence of unnecessary deten-

tion in urban areas.

) That juvenile courts 'oe encouraged to appoint effective and competent

counsel who are culturally sensitive to Hispanics.

8) Affirm the philosophy of juvelile court that it is geared to individualized

treatment and rehabilitation, therefore we oppose present practice of some States

to treat juveniles charged with specific offenses as adults.

9) That juvenile courts be encouraged to utilize Hispanic community re-

sources in the disposition of Hispanic cases. Therefore we oppose out-of-State

transfers for further care for Hispanic juveniles.

PROGRMS

10) That there be increased funding for juvenile justice programs for

Hispanics
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11) That a greater proportion of program funds be set aside for

programs for:

a) hard core juvenile,

b) for prevention of juvenile delinquency, and

c) to reduce the number of Hispanics certified to adult courts

12) Improved distribution of funds should be achieved by including

criteria which would target resources on communities and neighborhoods

that have disproportionately high levels of juvenile crime and

delinquency, school-drop-outs and suspensions. For this purpose, we

urge a significant set-aside of formula grant and special emphasis funds,

In the allocation of these set asides, priority should be given to

community-based programs and services concerned with the needs

and interests of minority and disadvantaged youth and having the

demonstrated capacity to provide services in appropriate language

and cultural contexts.

13) Department of Labor programs for Hispanics should:

a) contain specific exemptions on income, age, and other

criteria;

b) have incentive awards for prime sponsors to provide

program slots for high risk individuals;

c) should include a new career concept and utilize private

sector resources in order to provide better opportunities for

juveniles

14) That federal agencies (OJJDP, NIMH, etc.) fund a national

program to train Hispanics to work in the juvenile system at professional

and para-professional levels, providing scholarships and promoting the

development of curricula relevant to Hispanic culture
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15) That professional schools in States with significant Hispanic

populations be funded to develop culturally relevant training

programs for judges, probation officers and other personnel in

the juvenile justice system, and that these curricula be developed

by teams of Hispanics in the juvenile justice field

AFFIRMATIVE ACTION

16) LEAA agencies should implement affirmative action plans:

a) to recruit Hispanics in proportion to their concentration in

States and other geographical areas and in reflection of their

diversity in nationality

b) to fund community-based Hispanic programs in the area

of juvenile delinquency

c) to require States receiving block monies to implement

affirmative action plans

d) to hold back a significant percentage of funds until

such time as State and'local agencies receiving monies comply

with the plan

17) OJJDP should increase its Hispanic office staff and Hispanic

involvement in review panels and affirmative action monitoring

18) Hispanic community organizations should be made aware of policies

and guidelines, and be supplied technical assistance in answering

RFP's

19) Youth should be included in OJJDP's Advisory Board

RESEARCH

20) -Reearch and state of the art reports on the needs and status

of Hispanic youth in the juvenile justice system are needed
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a) This research should be on all Hispanic juvenile subpopulations,

that is, on males and females, on youth at different stages in the

juvenile justice systems, and on the various Hispanic nationalities

b) This research should be conducted with a variety of methodologies,

as appropriate to the specific problem at hand

c) This research should be conducted by minority researchers and

research organizations

FOLLOW-UP TO THIS CONFERENCE

21) A task force should be set up to follow-up on the recommendatinns

of this conference;

a) this task force should be reflective of the geographic

and nationality diversity of Hispanics

22) A roster of participants in the juvenile justice workshop should

be submitted'to OJJDP for future contacts

23) All participants and all Hispanic organizations should receive

a final report on this conference
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I. INTRODUCTION

Anyone who has even minimal trust in the American system of

justice believes that a basic precept of due process affords some

protections_to the accused, but concomitantly allows a limited in-

fringement on their righeto liberty. But in accepting this pre-

cept, we are ever so careful, to ensure that in affording "due

process" the loss Of freedom is only to the extent absolutely

necessary.

And yet our system allows infringement on the freedom of some

individuals which would not be tolerated against the accused: Those

individuals are witnesses to crimes. To be a citizen and to be a

material witness to a crime could result in incarceration, but to

be an alien and a material witness will undoubtedly result in

incarceration. As.is so sadly true of the alien and the law, the

alien is not only subject to the pitfalls of the criminal justice

system, but then he must contend with its repercussions in an ad-

ministrative expulsion proceedings.

This article seeks to discuss the dilemma in which the alien

material witness finds himself. Further, it will explore the

reasonableness of the length of time of detention as well as the

myriad of problems which result in the subsequent expulsion pro-

ceedings.

II. FACTUAL BACKGROUND

I have delved into My files to find the m6st typical fact
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situ4tions to illustrate how a system has developed which ignores

fundamental rights and basic notions of due process.

Take the plight of the family from El Salvador, consisting

of a father, mother and three children. The family was arrested

by agents of the Immigration and Naturalization Service, (herein-

after, "INS"), near the Mexico-Texas border, as they rode in a

vehicle on their way to Houston, Texas. As is the pattern and

practice of the INS in effecting the arrest of a family, the

family was questioned without any advisement of rights and taken

to the county jail where_they were "booked" as illegal aliens.

The driver of the vehicle was charged with transporting, and each

alien was listed as a separate count in the ensuing indictment.

It is at this point that the dilemma begins to unfold. The

family is temporarily transferred from the official custody of

the INS to that of the federal marshal. The logical question

which arises is, what authority does the federal marshal have to

exercise any jurisdiction over these individuals? The authority

to detain is predicated upon 18 U.S.C. SS 31491 and 3146.

Although 3149 does not expressly authorize the courts to

order the arrest of the material witness, the court in Bacon v.

U.S., 449 F.2d 933(1971) concluded the following:

On balance, a grant of power to arrest material
witnesses can fairly be inferred from Rule 46(b)
and from S 3149 as well. Like S 3149, Rule 46(b)
provides for the imposition of bail on a-material
witness, and, in language even more forceful than
$ 3149, Rule 46(b) further states that the witness'
failure to post bail may result in his being.committed
to the custody of the marshal pending final disposition
of the proceeding in which the witness' testimony is
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needed. Although Rule 46(b) does not mention arrest,

the Rule applies only to those witnesses whose presence

cannot practicably be secured by subpoena. It

would make little sense to give the court the power

to impose bail, but deny it the power to issue warrant

for the purpose of bringing the witness before the

court in,the first instance. Congress cannot be

presumed to have granted a power to the courts and

yet withheld the only effective means of implementing

it. See Gemsco, Inc. v. Wallin , 324 U.S. 244, 255(1945);

United States v. Jones, 204 F.2d 745, 754(1953). See alsQ,

United States v. C'Efilibld, 416 F.Supp. 627 (E.D.N.Y. 176).

In practice, the statute is.,applied differently in different

parts of the country, the Southwest having the harshest application.

Returning to the family from El Salvador, the next step in the

process was the separation of the family: The children were de-

tained with the mother-and the father was placed with convicts

in thecounty jail. The father had no idea where his family had

been taken and although he had made statements to both INS and

the federal authorities he was not sure why he was being detained.

The U.S. Attorney's office consistently argues that it is absolutely

necessary to detain all alien material witnesses because not to do

so will violate the defendant's Sixth Amendment rights to cross-

examination and compulsory process. Yet in this case, a determination

was made to release to the INS, for deportation in accordance

with an INS detainer, the mother and children without informing

the father. What followed, put the father in the midst of a

"Catch ?2" dilemma. He, unlike his family, was taken b!efore a

federal magistrate and pled guilty, without the assistance of

counsel, to illegal entry under , U.S.C. S 1325. He was sentenced

to 90 days, suspended and placed on probation for five years.

Now, it-would appear that he should have been released at this point,

that was not the case. He was then returned to jail: Held as a
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material witness with a criminal record, will make him either

eitludable, deportable, or both. Unbeknownst to him, his family

was in El Salvador, having been railroaded thru "voluntary" ex-

pulsion proceedings.

The second case involves a 20 year-old Mexican male whose

father is a United States citizen and whose brothers are lawful,

permanent reSidents of the United States. This young man was

arrested in a similar manner to that of the family from El Salvador,

but with one significant difference: This young man was the

beneficiary of an immediate relative's visa petition, which had

been filed by his father pursuant to 8 U.S.C. S 1151. The sig-

nificance of this fact is that pursuant to INS regulations and

policy he was not deportable. Consequently INS did not issue any

type of charge against him but did transfer him to the custody of

the federal marshal charged as a material witness. liowever, no

one from the U.S. Attorney's Office ever spoke to him and in fact

a determination was made by the federal magistrate that he be

held in cUstody in lieu of a $2,000.00 bond because he was'an

"illegal alien" and, therefore, a poor bail risk, likely to abscond

to avoid deportation. An obviously erroneous conclusion of law

'-by the magistrate. (This conclusion is made in every "alien" case.)

We are now faced with a situation in which the basis of the deter-

mination to detain is the immigration status of an individual at

a time when that status has not been determined. Recall that at

this point the INS has not made a determination of deportability,

that determination is being held in abatement pending the federal

crimdnal procedures in the principal case. Yet the INS will glee-

Tully avail itself of the convictim, obtained during the material
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witness hold, which will in turn serve as the basis for a finding

of deportability, when the INS regains custody of the witness. As

the facts developed, the young man had been sitting in jail for

six weeks with no charges pending, solely on a material witness

hold based on erroneous information. At no time during or after

his arrest was he advised of his rights under the Immigration and

Nationality Actlor Miranda v. Arizona, 384 U.S. 436(1966).

The INS, after having been informed by counsel of INS'

Operations Instructions and relevant regulations, informed the

U.S. Attorney's Office that this young man was not deportable.

At the same time, the defendant in-the related criminal case pled

guilty, and therefore the material witnesses were no longer needed.

The young man was once again transferred to the custody of the INS,

without notification of Counsel, even though there was a Notice of

Appearance of Counsel on file. Upon taking the young man into

---custody,-he-was placed in an INS van along with other 'witnesses",

and taken to the border. As they were filing out of the van they

were made to sign a document, which was not explained to them and

which in fact reflected that they all wished to "voluntarily'

return to Mexico, thereby waiving all rights to counsel, to remain

silent, and to have a formal deporcation hearing. This particular

young man informed the border patrolman that he wished to make a

phone call, but he was told that there was no time, that he had

to sign this paper and proceed to Mexico.

My last presentation relates to two separate cases in which the

detainees, upon being taken before the federal magistrate for

arraignments, were "advised" by the court interpreter that although
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they had the right to a lawyer it was better for them to admit to

everything the judge asked them. Furthermore he told them that_to

obtain counsel would only complicate matters, and that they would

not be sentenced to serve any time if they cooperated but would only

be held to testify and in addition they would even be paid for

their testimony. Of course these detainees pled guilty to illegal entry,

were sentenced to 90 days suspended, five years probation and were

returned to jail on material witness charges, with INS detainers for

deportation hearings to be set at a later date. At no time before,

during, or after their arrest were they advised by either INS agents

nor federal-agentS of any rights under the Immigration and Nationality

Act nor Miranda.

III. LEGAL ISSUES

_

Thetritical legal problems which arise for the alien material

witness Can be summarized as follows:

1. A determination is not made on an individual basis

pursuant to the Bail Reform Act regarding whether or not

detention is necessary. The determination that the

subject is a poor bail risk is arbitrarily and summarily

made on the sole basis of a person's alienage;

2. Any advisement as to the right to counsel is given

in such a psychologically coersive and misleading

fashion that the unsophisticated is virtually denied any

meaningful choice in the matter;

3. Detention periods run from 1 month to 1.year in spite of

requirements in the Federal Rules of Criminal Procedure,

Rule 46(g), that a bi-weekly reporting be made stating

534 4 94



reasons as to why such a witness should not be released;

4. The Material Witness statute requires that depositions be

taken to avoid unreasonable detention, but generally

the U.S. Attorney's Office prefers live witnesses to

depositions;

5. It is a very difficult decision to assert any rights

pursuant to any of the cited provisions of law in a situation

in where the witness has no charges filed against him,

and where he knows that to assert rights is to ensure

that criminal charges will be filed to keep him in de-

tention; and, finally;

6. Aliens who have been determined to be deportable are

exempt from receiving the material witness fee.

IV . RECOMMENDAT IONS

The legal strategy to be applied in a particular case will

necessarily depend on the individual fact situation. However, some

general observations can be made to assist in the evaluation of

a case.

Alien material witnesses will generally belong to one of the

following classes:

1) An individual being held solely on a material witness

charge with no criminal or INS charges pending;

2) An individual being held as a material witness on a

suspended sentence and subject to an INS detainer;

3) A material witness sentenced to serve and also subject

to an INS detainer.
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Subsequent to an inquiry on the particular status of the

witness, the next step is to inquire as to the status of the principal

case. At this time the Alien's attorney should explore the potential

of entering into a stipulation between DefendanCs counsel and the

U.S. Attorney regarding the witness' testimony. Absent a stipulation,

counsel may wish to proceed by filing a Mbtion to Depose and Re-

lease pursuant to 18 U.S.C. S 3149 and Federal Rules of Criminal

Procedure, Rule 46(a).

In a case in which the witness has been held for a clearly

unreasonable length of time and, a decision has been made to

represent him in any subsequent expulsion proceedings, the only,

remedy may be the filing of a Petition for Writ of Habeas Corpus.

The political strategy which is needed to remedy the wrong

in these cases is much more important than any possible legal

strategies. What that strategy should be, will be the subject of

our discussions at this conference. The political atmosphere in

which ue are working at the present time is not likely to be

receptive to any positive reform. We have a long, hard road ahead

of us: The law is complex, and the societal obstacles in the maze

appear to be almost insurmountable. U.S. Supreme Court Justice,

Oliver Wendell Holmes once said that lawyers are the least creative

of all men; I say that as lawyers and members of a minority community,

which is being denied the most fundamental of rights--a denial of

liberty--we cannot afford not to be creative.

Submitted by
Linda Reyna Yanez, Esq.
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APPENDIX 1

R 46 MILTS OF CRIMINAL PROCIDURE 46-i02

the state has two primary interests: (1) assurance of defendant's fu-

ture presence in court proceedings and (2) the protection of the pub-

lic. Neither of these interesta, the Means Court held, are sufficiently

compelling to justify a restriction of First Amendment liberties, and

the petitioner Means was released.

46.11. Bail for Material Witness.

Section 3(a) of the Bail Reform Act of 1966 (now codified at 18

IISC § 3149) presently determines the material witness procedures

followed in the federal courts.1 Rule 46(a), as amended in 19'72, ex-

plicitly recognizes that the statute is controlling as to the criteria for

determining eligibility for release of material wituesses.2 The statute

contains a two-pronged test for determining whether a witness falls

within its embrace. First, it must appear by affidavit that the testi-

mony of a person is material to a criminal proceeding. Second, it

must be shown that "it may become impracticable" .to secure the per-

son's presence by subpoena.3 Upon such a sho,r4,-/he same provi-

1 The text of the statute is Ls fol-

lows:

"3149. Release of material wit-
neues.If it appears by affidavit
that the testimony of a person is

material in any criminal proceed-
ing. and if it is shown that it may
become impracticable to secure his
presence by subpoena, a judicial
officer shall impoee conditions of
release pursuant to section 3146.
No material witness shall be de-
tained because of inability to com-
ply with any condition of release if
the testimony of such witness can
adequately be secured by depoei-
tion, and further detention is not
necessary to prevent a failure of
justice. Release may be delayed
for a reasonable period of time
until the deposition of the witness
can be Wain pursuant to the Fed-
eral Rules of Criminal Procedure
[Rules, part 2] (June 22, 1966, P.
L. 89-465, § 3(i), 80 Stet 218.).

Section 3149 superseded the former
Fed. R. Crim. P. 46(b) which, in
turn, had taken the place of 28 USC
§ 657 (now repealed).

For the legislative history of the
material witness provision of the
Bail Reform Act of 1966, see H R
Rep No. 154189th Cong., 2d Sess, 2
US Code Cong & Adm News (1966)

2293, 2305.

See generally Carlson, Tailing the

bilioceitt: The Plight of the Material
Witness (1969) 55 Iowa L Rev 1;

Comment, Pretrial Delextiale of Wit-

Rases (1969) 117 U Pa L Rev 700.

2 See IT 46.01(4], supra.

The procedure .governing release

during trial, justification, fOrfei-

ture, exoneration, and supervision of
the detention of flefendants and wit-
nesses, remain thoee set forth in
Rule 46.

$ Sepra,N 1.
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46-103 BAIL 1 46.3.1

sions of 18 TISC § 3146 regarding conditions of release for persons
awaiting trial become applicabla.4 Section 3149 also provides for de-
position of the material witness u an alternative to continue deten-
tion.'

Curiously, neither 5 3149 nor Rule 46 expressly grants the courts
the power to order the arrest of a material witness. However, if 31.0
does empower a judicial officer to "impose conditions of release pur-
suant to section 3146," 6 while the rule, in its current form, directs
the court to "exercise supervision over the deteiition of defenciaut
and witnesses within the district pending trial for the purpose of
eliminating all unnecessary deteation." 7 In light of those provisions
and their historical background, the Ninth Circuit, in Bacon v. Unita
Stags" had little difficulty in inferring a grant of power to the fed-
eral cou.rts to order the arrest of material witnesses:

"It would make little sense to give the court the power to impose bail,
but deny it the power to issue a warrant for the purpose of bringing the
witness before the court in the first instance. Congress cannot be pre-
sumed to have granted a power to the courts and yet withheld the only
effective means of implementing it." [Citations ornitted.r

4 Id.

5 Id.

The taking of depositions in fed-
eral criminal proceedings is gov-
erned by Fed. R,. Crim. P. M. Sub-
section (a) of that rule includes the
following prorision regarding mate-
rial witnesses:

"If a witness is committed for
failure to give bail to appear to
testify at a triel of hearing, the
court on written motion of A. wit-
mos and upon notice to the parties
may direct that his deposition be
ta.ken. After the deposition has
been subscribed the court may dis-
charge the witness." [Emphasis
supplied.]

The adrisory committee notes ac-
companying Rule 15 state that the

BEST COPY AVAILABLE

purpose of this provision is "to af-
ford a method of relief for (a witness
committee for failure to give bail), if
the court finds it proper to extend
it." Note that a party may also move
the court to order that a depoeition
be taken of his own "prospective wit-
ness." Fed. R. Crirn. P. 15(a). See
generally 1 15.01 et seq., supra.

&pa N 1.

7 Fed. R. Crim. P. 46(g),

(CA9th 1971) 449 F.2d 933.

Bacon, supra N 8, 449 F 2d at
937. See' also United States v. Fein-
gold (ED NY 1976) 416 F Supp 627,
628.

Accord United States v. Verdux-
co-Maciaa (CA9th 1972) 463 F2d
105, 107 n 1.

(xW. 22-4/71 Pub. MAIO)
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ft 46 RITLZA 01 CRIMINAL PROCEDTIEZ 46-104

A further problem is the absence in Rule 46 and 1 3149 of any re-
quirement that a judicial officer find probable cause for issuance of

an arrest warrant directed against a material witness. However, the

Ninth Circuit in Bacon held that this omission "does not provide a
basis sufficient to insulate the procedure by which a material witness
i3 taken into custody from the command of the Fourth Amend-
ment." 10 In identifying the specific criteria for probable cause, the

BIWA% court relied on the language of Rule 46 and 1 3149:

"Before a material witness arrest warrant may issue, the judicial offi-
cer must have probable cause to believe (1) 'that the testimony of a per-
son is material' and (2) 'that it may become impracticable to secure his

presence by subpoena.' These requirements are reasonable, and if they

are mot, an arrest warrant may issue." 11

The actual showing necessary to withstand the criterion of material-
it: will, of course, necessarily vary with tha facts of a particular
case.12 It has been held that the second criterifpn (as to the impracti-
cability of securing attendance of the witnais by subpoena) is not
satisfied by a mere assertion to that effect.10 However, it has been
held sufficient to show repeated unsuccessful attempts to serve a
subpoena on the witness.14

18 1TSC § 3149 refers to "testimony. . . . in any criminal proceed-
ing,' la while the rule speaks of "detention of . . . witness . . . pend-

ing trial." 15 However, in Bacon v. United States,17 the Ninth Circuit,

relying on the language "any or all proceedings prior to and includ-

ing verdict," contained in the enabling act's under authority of

which the Supreme Court has promulgated the federal criminal
rules, held that it would be "incongruous to say that a proceeding

10 449 F2d at 942.

11 Id. at 943.

12 SH discussion in Bacon, rapra
N 8, 449 F2d at 943, and in Yeinoold,
supra N 9, 416 F Supp 628.

13 Bacon, supra, N 8, 449 F2d at
943.

14 Feingold, am N 9, 416 F
Supp at 629. The court in Feingoid
explicitly rejected the argument that
before a warrant may issue against a
material witness, the government
must show that the witness had pre-
viously disregarded a subpoena. The

court rested its rejection of this ar-
gument on the "impracticable" crite-
rion advanced in 4-3149 as well Ls on
generalized policy grounds. 416 F
Supp. at 629.

15 Suira,N 1.

11 Fed. R. Crim. P. 46(g)

17 (CA9th 1971) 449 F2d 933,
939-40.

10 Act of June 29, 1940, c 445, 54
Stet 688, now codified at 18 ITSC

3771.

(Rai. 23-9/1) Pul. MAIO)
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44-106 3A11. 11 48.11

before the body charged by the Constitution with initiating criminal
prosecutions does not amount to a proceeding in a criminal case priur
to verdict" 1

Prom the standpoint of the defendant, the availability of a mate-
rial witness procedure to secure favorable testimony may implicate
his sixth amendment right to compulsory process as well his rights
under the Due Process Clause. In Unitsd States v. Ovule:-
Rodtigua,ao a defendant charged with immigration violations suc-
cessfully argued to the Ninth Circuit that the government's deporta-
tion to Mexico of three of the six illegal aliens apprehended in his ve-
hicle, thereby placirig them beyond the reach of the subpoena power
of the trial court, was violative of his due process rights. A sutee-
quent case21 was factually similar except that the government took
positive steps in order to insure that the aliens would be available to
testify at .the time of trial: tiny were "farmed out" and half their
pay withheld pending their appearances at trial. Nonetheless, six of
the eleven aliens so placed absconded before defense counsel could in-
voke the material witness procedure. of 18 USC f 3149. The Ninth
Circuit distinguished this from the earlier case on the ground that
the government "did not physically move [the putative witnesses]
from the jurisdiction of the court and did not actively facilitate their
leaving" and upheld the defendant's convictions.22 In Singkton v.
Lefkoloits,20 the Second Circuit granted habeas relief to a state pris-
oner who argued that he watdeprived of his sixth amendment right
to compulsory process and his fourteenth amendment right to due
process by the state trial court's refusal to grant him a short ad-
journment, requested to secure the testimony of a vital witness who
was unavailable because the police had improperly released him from
custody after his arrest pursuant to a material :witness order. The
Second Circuit's opinion held that a defendant claiming a denial of

12 Cf. United States v. Thompson
(CA2d 1963) 319 rA 665 (Grand
jury investigation not a criminal
proceeding within the meaning of
the provision of the Walsh Act, 28
USC 4 1783, se seq., giving the dis-
trict courts the power to issue sub-
poenas to witnesses outside the
United States).

20 (CA9th 1971) 450 F2d 1.

21 United States v. Verdusco-

BEST COPY AVAILABLE

}facies (CA9th 1972) 463 F. 2d 105,
Cot &oils/ 409 US 883, 93 S Ct 173,
34 L Ed 2d 139.

211 Id., 463 F2d at 107.

23 (CA24 1978) 583 F2d 618. For
the earlier state proceedings in this
case, see People v. Singleton (2d
Dep't 1915) 50 AD 2d 939, 377 NYS
2d 197, aff'd (1977) 41 NY2d 402,
393 NTS 2d 353, 361 NE 2d 1003.
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R 46 RULES OF CRIMINAL PROCEDURE 46-106

his sixth amendment right to compulsory process must ordinarily

show that the missing witness would have provided favorable evi-

dence which wa.s neither cumulative nor irrelevant;24 the required

showing is, however, to be relaxed where the government has conxrib-

uted to the unavaila'aility of the witness.23

All witnesses in attendance upon a federal court are entitled to a

daily attendance fee, presently set at $30 per day.2* A person de-

tained as a material witness is now also entitled to compensation un-

der this aection "for every day of confinement during the trial or

other proceeding for which he has been detained"regardless of

whether he Actually appears in the courtroom-27 Formerly, such de-

tained witnesses were limited to $1 compensation for those days of

their incarceration during which no proceedings were conducted in

the case in connection with which they were being held.= As the re-

sult of legislative action in 1378, this hanh situation was mitigated

so that material witnesses became entitled to the daily attendance fee,

for each day of detention, even when not in attendance on court.29 A

material witness is not by virtue of his detention entitled to the Mi-

randa30 warnings ordinarily afforded persons subjected to custodial

interrogation;31 rather, it is incumbent upon the material witness to

24 Singleton, supra N 23, 583 F2d
at 623, citing United States v. Taylor
(CA2d 1977) 562 F2d 1345, 1361-62,

cart. denied 434 US 853, 98 S Ct 170,
54 L Ed 2d 124.

26 Singktos, supra N 23, 583 F2d

at 623.

3° 28 USC ; 1821(6).

37 Hurtado v. United° States
(1973) 410 US 578, 586, 93 S Ct
1157, 1162, 35 L Ed 2d 508.

28 ffertede, supra N 21. The Her-
ta& court rejectea the detainees' ar-
gument that incarceration at such a
outmoded rate of compensation (dat-
ing back to the Act of Feb 26, 1853,

c 80, ; 3, 10 Stet 167) was unconsti-
tutional. The majority stated that
the fifth amendment did not require

the government "to pay for the per-
formance of a duty it is already
owed." (410 US at 588, 93 5 Ct at
1164, 35 L Ed 2a 508) and catego-

rized "Whe financial losses suffered
during pretrial detention (as] an ex-
tension of the burdens borne by ev-

ery witness who testifies" ( ). The

Hertado court summarily rejected

the detainees' thirteenth amendment
argument. (410 US at 589, n. 11, 93

Ct 1164, n 11, 33 L 2d 50).

" See 18 USC § 1821(cX4).

3° Mirandav. Arizona (1964) 384
VS 436, 86 S Ct 1602, 16 L Ed 2d
694:

31 United States v. Olaico (CA5th
1914) 488 F2d 1068; 17aited States v.
Anfield (CA9th 1916) 539 F2d 674.
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46-101 BAIL 46.11

invoke on his own initiative the fifth amendment privilege against
self-incrimination should he desire to remain silent."

In its opinion in Hisrtado v. tAtitad Staies,33 the Supreme Court
recognized that the "public obligation to provide evidence"_may be-
come "financially burdensome".34 The burden is, of course, espe-
cially accute where the prescribed procedures are impropeziy ob-
served. The wrongfully detained witness may, in some instances, be
able to resort to a remedy in tortu but (except in those instances
where the wrongful detention is at the instigation of the defendant in
a criminal proceeding) will probably be confounded by the insupera-
ble barrier of prosecutorial immunity.36

Anfial4 supra N 31, 539 F2d at say about the wronged material wit-
677. nese:

33 Slipms N 27.

Se Mirada, supra N 27, 410 US at
5e9, 93 S Ct at 1164, 35 L Ed 2d 508.

Sea also Stein v. New York (1953)
346 US 156, 184, 73 S Ct 1077, 1092,
97 L Ed 1522, 1542, ("The duty to
disclose knowledge of crime . . . is so
vital that one known to be innocent
may be detained, in the absence of
bail, as a material witness.").

Se See, e.g. Quince v. Rhode Is-
land (1962) 94 RI 200, 179 A2d 485
where the plaintiff, a migratory
farm worker, witnessed a murder
and was subsequently confined es a
material witness for 158 days with-
out benefit of a hearing. After ob-
taining habeas relief (Quince v. Lan-
gloii [1959] 88 RI 438, 149 A2d 349),
the material witness was the benefi-
ciary of a legislative act of grace
permitting him to sue the state, and
succeeded in recovering actual dam-
ages at trial. In modifying the
award to include the addition of ex-
emplary damages, the Supreme
Court of Rhode Island .had this to

BEST COPY AVAILABLE

"To the innocent, even a mo-
mentary deprivation of liberty is
intolerable; 158 days is an outrage.
Confinement of the plaintiff for so
long a period among criminals and
forcing him to wear prison garb
added the grossest insult to in-
jury. Such maltreatment cannot
be fully compensated for by pecu-
niary damages."

Se Se. Daniels v. Kieser (CA7th
1978) 586 F2d 64, reversisg (ND Ill.
1978) 446 F. Supp. 1160. In order-
ing dismissal of this action, the Sev-
enth Circuit held that a federal pros-
ecutor's action in obtaining a
material witness arrest warrant
without the affidavit required by 18
USC § 3149 was an activity "inti-
mately associated with the judicial
phase of the criminal process" and
thus was protected by the absolute
immunity afforded prosecutors
while "participating in the judicial
process," as defined in Imbler v.
Pachtman (1976) 424 US 409, 96 S
Ct 984, 47 L Ed 2d 218. Daniels v.
Kieser, supra, 586 F.2d at 68.'
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by victims of other offenses: the courrs
supervisary power cannot be invoked to
exclude ideatifIcation testimony by an
eyewitness to a crime. U. S. v. Ander-
IAL D.C.D.C.1972. 332 Is.Sopp. $3. affirm-
ed 490 P.24 WC 160 U.S.4.p1).ii.0 217.

It-c w these Ii usable to Identify a de
feadant at limn* or identilles another
mina. this leformadoo ultimately mast
be turned over t defendeat's counsel
and it can be brought net during course
a trial. U. IL v. Swpelline,
1110. 1r.Supp. MIL
4. Preesseetims of lase* he JuryIn ideatifIcatioa cares. tee fairest re-
sult is achieved by permitting juries to
determin Identity by fairly exposing
them to perthunt surremeding facts and
circumstances. U. L v. Zeiler. D.C.1960.
2116 P.Supp. 254. reversed oa other ground*
427 P.241 1303.
h. Tainted bleatifleatien

Where 'atomises to bank robbery were
confronted with police "mug shots" of
five individuals and three ordinary snap-
shots of defendant, witnesses knew that
person thought to be bank robber had
only recently been apprehended, only de-
fendeat was pictured wearing eyeglasses.
as bad actual perpetrator of robber7.
robbery bed. occurred some WOO and
one-half years before identification and
none of witnesses had been able to view
robber for more than a few minutes. and
there was eething nansual la hls appear-
ance. Lod counsel wee not present at the
photographic identifIcatioa. witnesses
were legally Incompetent to make in-
court Identification. of defendant. U. S.
v. Velar. C.A.Pa.1970. 427 5.2d 1306.

Wtere it sinmred that defendant, ac-
cused of robbing ot savings aud loan
association, bad already been Identified
by name by a personal acquaintance who
recognised him running from the associ-
ation's office at time of robbery. Identi-
fication evidence bY two other witnesses,
who were shown photorraphs by Police
including photograph of defendant which
was VA times larger than photograph of

any other person In same series of photo.
graphs and which was only photograp,
which waa oot mug shot, must
suppressed because of improper photo.
graphic identification procedures in case
la which there appeared to have bee no
valid reason for resort to photographic
IdellUnCation. U. S. v. King. D.C. ex.
1970. 321 P.SupP. int

Since this section rendering testi-moor
of eyewitnesss admisalble la criminal
prosecution contains no erfective alter.
nate safeguards to those stated is United
States Supreme Court decision regarding
pollee use of pbotograpbs to establish
Identity of accused, to apply this section
Indiscriminately would result in inseam.
affable conflict with the Constitutioa as
construed b7 Supreme Court, and dis-
trict court would not rule that eyewit.
nesa testimony was admissible under
this section despite improper Photo-
graphic identification procedures employ.
ed by police. 14.

IL State or...estheteThis sectioa and section 3501 of this
tie apply only to prosecuttoos In federal
court tor federal crimes or to applications
to federal court for federal writ of habeas
corpus and. In absence of determination of
the United States Supreme Court that this
section aud section 3501 of this title a/.
fect requirements for admission of coa.
fission I. state courts, confession made by
defendant who was not informed of his
right to have counsel, retained or appoint-
ed. present during questioning and giving
of his statement was inadmissible. People
v. Whlsenant, 1969. 172 N.W.2d 524. 19
Mien-Atli!). 182. rehearing denied 175 N.W.
2d 560. 21 Xlch.App. 518. alarmed 151
4.W.2d 229. 384 693.

7. Weight and sufficiency of evidence
Testimony of one witness. If solidly be-

lieved. is sufficient to prove identity of a
perpetrator of crime. U. S. v. Smith, a
h.Ca1.1977. 563 9'.2d 1361. certiorari de-
tiled 98 S.Ct. 747, 434 U.S. 1021, 54 L.Ld.
2d 96e.

§ 3308. Depositions to preserve testimony

(a) Whenever due to exceptional circumstances it is in the inter-
est of Jo:Lace that the testimony of a prospective witness of a party
be taken and preserved, the court at any time after the filing of an
indictment or information may upon motion of such party and notice

to the Parties order that the testimony of such witness be taken by
deposition and that any designated boot, paper, document. record, re-
cording, or other material not privileged be produced at the same time

and place. If is witness is committed for failure to give ball to appear
to testIfy at a trial or hearing, the court on written motion ot the
witness and upon notice to the parties may direct that his deposition
be taken. After the deposition has been subscribed the court may dis-
charge the witness. A. motion by the Government to obtain an order
under this section shall contain certification by the Attorney General

or his designee that the legal proceeding is against a person who is be-

lieved to have participated in an organized criminal activity.
(b) The party at whose instance a deposition is to be taken shall give

to every party reasonable written notice of the time and place for taking

the deposition. The notice shalt state the name and address of cacti per-
son to be examined. On motion of a party upon whom the notice is served,

the court for cause shown may extend or shorten the time or changa the
placu for taking the deposition. The officer haring custody ot a defend-

ant shall be notified of the time and place set for the examination, and
shall produce him at the examination and keep him in the Presence of ths
witness during the examination. A defendant not In custody shall have

244
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CRIMES AND CRIMINAL PROCEDURE 18 § 3503
the right to be present at the examination, but his failure, absent good
Cadet- shown, to appear after notice and tender of expenses shall constitute
a waiver of that right and of any objection to the taking and use of the
deposition based upon that right.

(c) If a defendant is without counsel, the court shall advise him
of his rights and assign counsel to represent him unleu the defendant
elects to proceed without counsel or is able to obtain counsel of his
own choice. Whenever a deposition is taken at the Instance of the
Government, or whenever a deposition is taken at the instance of a
defendant who appears to be unable to bear the expense of the taking
of the deposition, the court may direct that the expenses of travel and
subsistence of the defendant and his attorney for attendance at the
examination shalt be paid by the Government. In such event the marshal
shall make payment accordingly.

(d) deposition shall be taken and filed in the manner provided in
civil actions, provided that (1) in no event shall a deposition be taken of
a party defendant without his consent, and (2) the scope of examination
and cross-examination shall be such as would be allowed in the trial it-
Wt. On request or waiver by the defendant the court may direct that a
deposition be taken on written interrogatories in the manner provided in
dill actions. Such request shall constitute a waiver of any objection to
the taking and use of the deposition based upon its being so taken.

(e) The Government shall make available to the defendant fur his
examination and use at the taking of the deposition any statement ot the
witneas being deposed which is in the possession of the Government and
which the Government would be required to make available to the defend-
ant if the witness were testifying at the trial.

(f) At the trial or upon any hearing, a part or all of a deposition, so far
as otherwise Admissible under the rules of evidence, may be used if it ap-
pears: That the witneu is dead; or that the witness Is out of the United
States, unless it appears that the absence of the witness was; procured
by the party offering the deposition; or that the witness is unable to at-
tend or testify because of sickness or infirmity; or that the witness »-
fusee in the trial or hearing to testify concerning the subject ot the
deposition or part offered: or that the Party offering the deposition hes
been unable to procure the attendance of the witness by subpena. Any
deposition may also be used by any party tor the purpose of contradict-
ing or impeaching the testimony of the deponent as a witness. If only I.
part of a deposition is offered in evidence by a party, an adverse party
may require him to offer all of it which 12, relevant to the part offered
and any party may offer other parts.

(g) Objections to receiving In evidence a deposition or part thereof
may be made as provided in civil actioc:
Added Pub.L. 91-452, Title VI, 601(a), Oct. 15, 1970, 14 Stat. 934.
-Legislative Eistory. For legislative his

tory and purpose of Pub.L. 91-452. see
1070 11.3.Code Cong. and Adm.News, p.
4001.

Index to Notes
Gonsrally 1
Certification. form of 2
Constitutionality %
Construed.. with othor laws %
lessoptionia circumstances $
Persoiss_subJect to dopositIss
!roaming. 4
&Mow

34. cestitetissausr
This section permitting use of absent

*Knossos' depositions In lieu of trial tea-
Imony, which by Its tarms Is limited to
scoptional circumstances where. In inter-
at of Justice. It Is necessary to take and

BEST COPY AVAILABLE

preserve testimony away from trial court.
which permits uss of testimony as sub-
stantive proof only If its appears that
witness meets ono ot several unavailabili-
ty criteria and which incorporatos rules
29 and 30_, Federal Rules ot Civil Proce-
dure. 29 ti.S.C.A., governing criminal dep-
ositions, Is not facially unconstitutional
and depositions taken thoreuador satisfy
procedural safeguards required by G.3.C.
A.Const. Amend. S. U. S. v. King, C..A.
Ca1.11176. 652 F.24 833. cortlorarl denlod VT
3.Ct. 1646, 430 U.S. 966, 52 L.Ed.24 357.

Lyon though defendant had boon im-
prlsoind continuously since effective data
of this section allowing use of deposi-
tions of witnesses In criminal proceeding
if proceeding is against a porson whom
Attorney General believes to have partici-
pated la organised criminal activity.

len burglary victim's deposition was
admissible against defendant whom At-
torney General bollevod participated in
organised criminal activity because do-
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4. Diseretices el eeert
District court Is not authorised tn exe-

crate lettere rontory whenever requested
hy forties coaster or party there. In re
Letten Rogatery Issued by Director of
lspection ot Government of India. C.A.
N.1.1907. 355 F.241 101I.
g. AlineCourt had pewee to subpoena nonresi-
dent alien prevent la United' States. I.
re Grand :err Proceeding,. C.A.Fia.line.
232 F.2d 404. rehearlag denied 315
MO. certiorari denied 97 11.Ct. 35e. 429 U.
S. 1)40. 30 L.Ed.24 300.Inure codefendaat was fugitive from
Justin wk. had wilfully sheested him-
self ta a gentry with which United
States did set have diplomatic ?sinless
and thus was afforded protactlea against/auctions that might be sought for per-
juries* teetimony titer* was ate showing
that codefeadant wee willing to testify
sad government could net prepare cross
interrogatories without disclosure in mi.
vanes of defendant's trial of uobstance of
Swaim. defendant would not he permit-
ted to take deposition by written inter-
rogatories of endefendant. U. S. Y. Figu-
eroa. D.C.:LT.190. 398 !lupe. 1213.
IL Sendai pennant te eider

Eves if word "directly" as used in or-
der providing that grand jure subpoena
was to he served directly on the subject,
who was at American citizen residing In
Wen. Italy. by an appropriate official of
the Americas cosset is Rome or through

§ 1784. Contempt

Supplementary Index to Notes
Nesting Is

1. tilde...
Evidence. Including diselosure that

physician in Israel advised defendant. be-
cause of letter's physical condition, not
to travel abroad, failed to sustain convic-
tloa for criminal contempt for failure to
comply with subpoena which had been
served npoa defendant in Israel and re-
quired him within a few days to appose
and testify in the United Staters. U. 3. v.

the appropHate Italise officials Is ac
cordance with Italian law was ambigu-
ous, It was not necessary to construe it
as requiring inmost' service: rather.
service os COneislte st subject's reel-
dean. as authorised under !tattle law,
wss iproperi order required no more
than that the subpoena be served in sc .
cordaace with Italian law asd the struc-
ture* imposed by due process. U. S. v.
Duman. C.A.1.71PM 525 P.3d 390.

Whore service of a enbpoesa os en
Aziarican Mises residing in a foreign
coestry is effected hy a forsiga official.
bet Um Americaa coagulate general is re-
sposeible for providing expense money.
Mader et such mots'ss by the cosset Is
sufficient. eves though service is made
hy someone elm. Id.
it. Coatempt

Civil contempt citation tor failure to
comply with greed jury subpoena was
not required to he overturned because the
United States_ consul aod not the "person
serving the sobpoens." as provided In
this section (ravening service of subpoe-
nas os a United States resident who le in

foreign country, tendered the required
travel end attendance fees: reason for
tender by the consul, rather than by the
Italian official making service, was that
the United States consulate central was
the entity which was to _provide the ex-
pense money. U. S. v. Danensa, C.A.N.
T.1973, 525 F.2d 390.

Lansky. C.A.Fla.1974. 490 Y.2d nal re-
hearing denied 502 F.24 1108.
is. )..-ering

Where an alleged contemnor. after re-
ceiving the Government's moving papers
In ample time to prepare for show cause
hearing, neglects to take depositions or
make s prior, demand for en evidentiary
hearing and presents nothing to excuse
his absence or to create a material Issue
of fact. there Is no constitutional require-
ment that an evidentiary hearing he held.
U. S. v. Denensa. C.A.4.2.3975, 523 fi.2d
390.

CHAPTER 119.-EVIDENC13; WITNESSES

See.M. Per diem and mileage generally;
so belstence.11=. Competence of Interested persons:
share of penalties Payable.

13'3. Mileage fees under summons as
both witness aad juror.

157$ Amondsseet. Pnb.L. 95-339. f 2(b).
pee. 2e. Ire. 92 Stet. 2042. added items
1827 asd lea

Sve.
1825. Payment of fees.
ICS. Recalcitrant witnesaes.
1827. Interpreters in courts of the United

States.
1823. Special interpretation services.

1175 Amendmerats. Pnb.L. 91-363. 1 5(b).
Dec. 19. 1970. 34 Stat. 1478, struck out item
1323.Pnb.L. 91-432, Title f 301(b). Oct.
13, 1970. Stat. 932, added item 133e.

§ 18211. Per diem And mileage generally; subsistence

(a) ( 1) Except as otherwise provided by law, a witness in attendance
at any court ot the United States, or before United States Magistrate, or
before any person authorised to take his deposition pursuant to any rule
or order of a court of the United States, shall be pald the fees and allow.:

antes provided by this section.
(2) As used in this section, the term "court of the United States"

includes. In addition to the courts listed in section 45 1 of this title, any
court created by Act of Congress In a territory which is invxsted with
any jurisdiction of a district court of the United States.

73,
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28 § 1821 JUDICIARY-PROCEDURE

(b) A witness shall be paid an attendance fee of $30 per day for eact
day's attendance. A witness shall also be paid the attendance fee for tat
time necessarily occupied in going to and returning from the place of at.
tendance at the beginning and end of such attendance or at any time dal*.
ing such attendance.

(c)(1) A witness who travels by common carrier shall be paid for the
actual expenses of travel on'the basis of the means of transportation rea-
sonably utilized and the distance necessarily traveled to and from. such
witness's residence by the shortest practical route in going to and return-
ing from the place ot attendance., Such a witness shall utilise a common
carrier at the most economical rate reasonably available. A receipt or
othr evidence of actual cost shall be furnished.

(2) A travel allowance equal to the mileage allowance which the
Administrator ot General Services has prescribed, pursuant to section
5704 of title 5, for official travel ot employees of the Federal Govern-
ment shall be paid to each witness who travels by privately owned vehicle.
Computation of mileage under this paragraph shall be made on the basis
of a uniformed table of distances adopted by the Administrator of General
Services.

( 3 )_Toll charges for toll roads, bridges, tunnels, and ferries, taxicab
fares between places of lodging and carrier terminals, and parking fees
(upon presentation of a valid parking receipt), shall be paid ln full to a
witness incurring such expenses.

(4) All normal travel expenses within and outside the judicial district
shall be taxable aa costs pursuant to section 1920 of this title.

(d) (1) A spbsistence allowance shall be paid to a witness (other than
a witness who Is Incarcerated) when an overnight stay is required at the
place of attendance because such place is so far removed from %he real-
dence of such witness as to prohibit return thereto from day to day.

(2) A subsistence allowance tor a witness shall be paid in an amount
not to exceed the maximum per diem allowance prescribed by the Ad-
ministrator, of General Services, pursuant to section 5702(a) of title 5,
for official travel in the area of attendance by employees of the Federal
Government.

(3) subsistence allowance for a.witness attending in an area desig-
nated byl the Administrator of General Services as a high-cost area shall
be paid in an amount not to exceed the maximum actual subsistence al-
lowance Prescribed by the Administrator, pursuant to section 57.02(c) (B)
of title 5,10r official travel in such area by employees of the Federal Gov-
ernment.

(4) When a witness Ls detained pursuant to section 3141 of title 18
for want af security for his appearance, he shall be entitled for each day
of detentictn when not in attendance at court. In addition to his subsistence,
to the dal y attendance fee provided by subsection (b) of thls section.

(e) An alien who has been paroled into the United States for prosecu-
tion, pursuant to section 212(d) (5) of the Immigration and Nationality
Act (8 U.S.C. 1182(d) (5)), orin alien who either hu admitted belong-
ing to a class of aliens who are deportable or has bun determined pursuant
to section 242(b) of such Act (8 U.S.C. 1252 (b)) to be deportable, shall
be ineligitt) tO receive the fees or allowances provided by this section.
As amended Mar. 27, 1958, Pub.L, 90-274, 102(b), 82 Stat. 52; Oct.
IT, 1978, Peb.L. 95-635, 5 1, 92 Stat. 2033.

ins Matadeat. Pub.L. 90-433 Is- provisions that a witness would receive
creased the dally witness attendance fee 10 cents per mUC sad that mileage eel,
free 1;20 c. MO substituted provisions putatios would be hosed ea a usiform
relating to cptatiensation for the actual table of diatribes* regardiess_ef-tise, mode
expenses ot trsvei based oa tie forat.41 ef travel employs% oneelotoas rela*Mg to
transpertaties seed, to travel allowance subsistence allowaece 1a amok:ins SOL
equal to tat edissige allowance natter sec. to Awned /bees which Government em-
ties PM we Title 3 ter a witmess travel- Tptis= reeefee ter offidal travel for pro.

M. each subsistence allowanceilia by privately' wormed vehicle, art to
last itsres, sad nailing Jam Sur would ise 3:111 pat day, provisions relating
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APPENDIX 4

CRIMINAL PROCEDURE Part 2

Cross Itefereades
Jurisdietioe of Supreme Court to review state ceurt Judgments or decrees. see @scums

1237 of Title X. Judiciary and Judiciel Procedure.

Library nefergaas
Bail OM. OJAI. Ball I 33 et mg.

Notes of Desisidas
1. Relesse of detendeas

Caned States Supreme Court could set
have admitted to bail. before. expirstioa
of kis New York sentence. Penes toe-
'doted la New York of unlawful pagan-
dom of heroin. where otiose* waa net
bailable. Silicon v. State of N. Y.. N.Y.

-1111111,-83-11.Ct. MX 302 17.3. 40. 20 1..14.26
1117.

plaistiff In error, chargeable with
an ffuses bailable by the laws at the
state.--oliali set be released until final
Judgemist ornstil a boed shall be gives.
Sodium v. Parker. Ark.11116, 15 &Ct. 450.
1341 U.S. 277. 30 LZd. 424.

§ 3145. Parties and witnesses(Rule)

SEE FEDERAL RULES OF CRIMINAL PROCEDURE
On Preliminary Examination. Rule 5(b).
Before conviction: amount: sureties; forfeiture; exoneration. Rule 44.
Pending sentence. Rule 32(a).
Pending appeal or certiorari. Rules 38(b). (c). 39(1). 46(a. 3).1
Witness. Rule 46.

June 25, 1948, c. 645, 62 Stat. 821.
1 Rules 311(b). (c). 39(1). abrogated. Dec. 4, 1007, off. July 1. 1911. See Federal Rules

of Appellate Procedure. 23 D.S.C.A.

§ 3146. Release in noncapital cases prior to trial

(a) Any person charged with an offense, other than an offense
punishable by death, shall, at his appearance before a judicial of-
ficer, be ordered released pending trial on his personal recognizance
or upon the execution of an unsecured appearance bond in an amount
specified by the judicial officer, unless the officer determines, in
the exercise of his discretion, that such a release will not reasonably
assure the appearance of the person as required. When such a de-
termination iSr Made, the judicial officer shall, either in lieu of or in
addition to thecabove methods of release, impose the first of the fol-
lowing conditions of release which will reasonably assure the
appearance of the person for trial or, if no single condition gives
that assurance, any combination of the following conditions:

(1) place the person in the custody of a designated person or
organization agreeing to supervise him;

(2) place restrictions on the travel, association, or place of
abode of the person during the period of release;

(3) require the execution of an appearance bond in a speci-
fied amount and the deposit in the registry of the court, in cash

110
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or other security as directed, of a sum not to exceed 10 per
centum of the amount of the bond, such deposit to be returned
upon the performance of the conditions of release;

(4) require the execution of a bail bond with sufficient sol-
vent sureties, or the deposit of cash in lieu thereof ; or

(5) impose any other condition deemed reasonably necessary
to assure appearance as, required, including a condition requir-
ing that the person return to custody after specified hours.

(b) In determining which conditions of release will reasonably
assure appearance, the judicial officer shall, on the basis of available
information, take into account the nature and circumstances of the
offense charged, the weight of the evidence against the accused, the
accused's family ties, employment, financial resources, character and
mental condition, the length of his residence in the community, his
record of-convictions, and his record bf appearance at court proceed-
ings or _of_flight to avoid prosecution or failure to appear at court
proceedings.

(c) A judicial officer authorizing the release of a person under
this section shall issue an appropriate order containing a statement
of the conditions imposed, if any, shall inform such person of the
penalties applicable to violations of the conditions of his release and
shall advise him that a warrant for his arrest will be issued im-
mediately upon any such violation.

(d) A person for whom conditions of release are imposed and who
after twenty-four hours from the time of the release hearing con-
tinues to be detained as a result of his inability to meet the condi-
tions of release, shall, upon application, be entitled to have the con-
ditions reviewed by the judicial officer who imposed them. Unless
the conditions of release are amended and the person is thereupon
released, the judicial officer shall set forth in writing the reasons
for requiring the conditions imposed. A person who is ordered re-
leased on a condition which requires that he return to custody after
specified hours shall, upon application, be entitled to a review by
the judicial officer who imposed the condition. Unless the require-
ment is removed and the person is thereupon released on another
condition, the judicial officer shall set forth in writing the reasons
for continuing the requirement. In the event that the judicial of-
ficer who imposed conditions of release is not available, any other
judicial officer in the district may review such conditions.

(e) A judicial officer ordering the release of a person on any con-
dition specified in this section may at any time amend his order to
impose additional or different conditions of release: Provided, That,
if the imposition of such additional or different conditions results in
the detention of the person as a result of his inability to meet such
conditions or in the release of the person on a condition requiring
him to return to custody after specified hours, the provisions of sub-
section (d) shall apply.
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APPENDIX 5

18 § 3005 CRIMES AND CRIMINAL PROCEDURE

imposition of death nasally sad ease
thus lost its capital satire. U. L v.
Weddell C.4.N.D.1977. SIT 1/%24 Mt cer-
tiorari tionied M S.Ct. =It 434 0.4. Old.
II L.24.241 TeL

Cavaimusso Afore
Granaing by district coart of reused

for twe Imams. futrealat I. this sm.

ties relating to moosel la capital mom
was not inconsistent with dental of re-
quest for %) peremptory Jury challenges.
U. O. v. Martians. C.A.Ca1.1974. 534 T.241
IN. certiorari denied 97 S.Ct. 213, IN U.
S. get 50 L.Z01.241 UN.

.004A, didaquato representation of defendants
(a) Choice of plan.--Each United States district court, with the approv-

al of Lhe judicial council of the circuit, shall place in operation through-
out tile district a plan for furniihing representation for any person finan-
cially unable to obtain adequate representation (1) who is charged with

a tetchy or misdemeanor (other than a petty offense as defined in section
1 of this title) or with juvenile delinquency by the commission of an act
which, U committed by an adult-would-be-such-a-felony-or -misdemeanor
or with a violation of probation, (2) who is under arrest, when such
representation -is required by law, (3) who is subject to revocation of
parole. In custody as a material witness.- or seeking collateral relief, as
provided in subsection (g). or, (4) for whom the Sixth ArOendment to
the-Constitution requires the appointment of counsel or for whom, in a
case in which he faces loss of liberty, any Federal law requires the ap-
pointment of counsel. Representation under each plan shall include
counsel and investigative export and other services necessary tor an ade-
quate defense. Each plan shall include a Provision for private attorneys.
The plan may include, In addition to a provision for private attorneys In
a substantial proportion of cases, either of the following or both:

(1) attorneys furnished by a bar association or a legal aid agency;
Or

(2) attorneys furnished by a defender organization established
in accordance with the proviaions of subsection (h).

Prior to approving the plan for a district, the judicial council of the cir-
cuit shall supplement the plan with pravisions for representation on ap-
peal. The district court may modify the plan at any time with the ap-
proval of the judicial council of the circuit. It shall modify the plan when
directed by the judicial council of the circuit. The district court shall
notify the Administrative Office of the United States Court/ of any modlfi-
cation of ite plan.

(b) Appointment of couneel.Counsel furnishing representation under
the plan shall be selected from a panel of attorneys designated or approv-
ed by the court, or from a bar association, legal aid agency, or defender
organization furnishing representation pursuant to the plan. In ever7
criminal case in which the defendant Is charged with a felony or a misds-
meanor (other.than a petty offense as defined in section 1 of this title)
or with juvenile delinquency by the commission of an act which, if com-
mitted by an adult, would be such a felony or misdemeanor or with a T10..
lation of probation and appears without counsel, the United States magir-
trate or the court shall &dries the defendant that he has the-right to be
represented by counsel and that counsel will be appointed to represent hlm
if he is financially unable to obtain counsel. Unless the defendant waives
representation by counsel, the United States magistrate or the court, if
satlefisd after appropriate inquiry that the defendant is financially unable
to obtain counsel, shall appoint counsel to represent him. Such appoint-
ment may be made retroactive to include any representation furnished
pursuant to the plan prior to appointment. The United States magistrate
or the court shall appoint separate counsel for defendants having Interests
that cannot prOperly be represented by the same counsel, or when other
good cause is shown.

(c) Duration sad substitution of appolntments.& person for whom
counsel is appointed shall be represented at every stage of the proceedings
from his initial appearance before the United States magistrate or the
court through appeal. Including ancillary matters appropriate to the pro-
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APPENDIX 6

18 § 3148 CRIMINAL PROCEDURE
Note 8
appeals from VII0V1CLIVA. U. S. V. Urinal.
D.C.Conn.INT. 218 F.Supp.

S. lievesatlea et ball
Order. after bearlag. granting pretrial

release In capital case. ono* executlea it
$3.000 perutei bond and deposit of 10%
of that amount, could be revoked or mod-
ified. but a Proper showlag if a reason
for revecatlea or modIfIcatlea was re-
quired to be made. Drew v. U. L. 1967.
386 F.24 314. 127 U.S.APO.D.D. 3e.

Abeest request by governmeat or slaw-
tag et_ressoas_for_revocatios-ernsediti---
cellos of ball la firstdegree murder
case. and homage thereon, court could
n ot revoke r modify earlier ball order
sad commit defendant pendlag trial. Id.

Where defendant convicteill larceny
bad bees granted ball peadIng appeal.
although he had bees arrested 27 times
oa 43 charges and bad been Reed or sen-
tenced to Imprisoanseat 28 times. and
atter he was released on bail be Weeded
guilty to charges of broach a peace and
abusing polke ffker sad was arrested

Part -2

for operating motor vehicle without 11
cense and for changing lanes in an un-
safe fashloa. bla bond would be revoked
upon g.vernmeats motion. C. 5. v,

Rood. D.C.Coan.1948. 284 T.Supp. =.

Where defeadant while en pi...canoe.
tioa bail was ladicted for smuggling and
conceallae berets aad cocalne cad while
*a ball peadlag appeal from convIctloa
for eels of berg. was charged with coa.
retinae berets, court. la exercise of Its
dIseretioa would great government's me-
Us. to set aside bail oa appeal sad de-
fendant would be reniande4 t custody.
1:13.--r trying. D.C.CaL191117, 203 k".3upp
677.

-15. Mandamus
Applicatioss for mandamus against

trial Judge who declined to relieve se-
cooed et counsel at posttrlal hearing to
determine whether government's case was
tainted by use of evidence derived from
records which had been Illegally seised
wore denied under the circumstances.
Legal A/4 Soc. of New Yerk v. Herlands.
C.A.N.7.1965, 399 F.24 343.

§ 3149. Release of material witnesses
If it appears by affidavit that the testimony of a person is mate-

rial in any criminal proceedixl,g, and if it is shown that it may be-
come impracticable to secure his presence by subpena, a judicial of-
ficer shall impose conditions of release pursuant to section 3146.
No material witness shall be detained because of inability to comply
with any condition of release if the testimony of such witness can
adequately be secured by deposition, and further detention is not
necessary to prevent a failure of justice. Release may be delayed
for a reason5ble period of time until the deposition of the witness
can be taken pursuant to the Federal Rules of Criminal Procedure.
Added Pub.L. 89-465, § 3(i), June 22, 1966, 80 Stat. 216.

Historical Note
Zffeetly. pat.*. Sectloa effective 00 Legislative Instory. For legislatir

days after JUG. 22, 1900, see section 6 et history and purpose of Pub.L. 50-465. see
Pub.L. 00-4413. set out as a sots under 1900 D.3.Code Cong. and Adm.News, p.
lifetime 3144 of thls title. =a.

Library References
Witnesses e=1111. 20. C.Z.S. Witnesses Ii 32. 33.

§ 3150. Penalties for failure to appear
Whoever, having been released pursuant to this chapter, willfully

fails to appear before any court or judicial officer as required, shall,
subject to the provisions of the Federal Rules of Criminal Procedure,

120
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FOOTNOTES

1. The text of the statute is as follows:

§ 3149. Release of material witnesses."-If it appears by affidavit

that the testimony of a person is material in any criminal pro-

ceeding, and if it is shown that it may become impracticable to

secure his presence by subpoena, 3146. No material witness

shall be detained because of inability to comply with any

condition of release if the testimony of such witness can

adequately be secured by deposition, and further detention

is not necessary to prevent a failure of justice. Release maybe

delayed for a reasonable period of time until the deposition of

the witness can be taken pursuant to the Federal Rulfs of

Criminal-PrOcedUre" (Rules, part 2) (June 22, 1966, P.L.

89-465, §.3(a), 80 Stat. 216.).

2. 8 C.F.R. i-287.3:
$ 287.3. Disposition of cases of aliens arrested without

warrant. An alien arrested without a warrant of arrest under

the authority contained in section 287(a) (2) of the Immigration

and Nationality Act shall be examined as therein provided by an

officer other than the arresting officer, unless no other

qualified officer is readily available and the taking of the alien

before another officer would entail unnecessary delay, in which

the event the arresting officer, if the conduct of such exam-

ination is a part of the chities assigned to him, may examine the

alien. If such examining officer is satisfied that there is

prima facie evidence establishing that the arrested alien was

entering or attempting to enter the United States in violation of

the immigration laws, he shall refer the case to a special

inquiry officer for further inquiry in accordance with Parts

235 and 236 of this chapter or take whatever other action may

be appropriate or required under the laws or other regulations

applicable to the particular case. If the examining officer is

satisfied that there is prima facie evidence establishing that

the arrested alien is in the United States in violation of the

immigration laws, further action in the case shall be taken

as provided in Part 242)pf this chapter. An alien arrested

without warrant of arrest shall be advised of the reason for his

arrest and his right to be represented by counsel of his own

choice, at no expense to ,the Government. He shall also be

advised that any statement he makes may be used against him in

a subsequent proceeding and that a decision will be made within

24 hours or less as to whether he will be continued in custody

or released on bond or recognizance. Unless voluntary departure

has been granted pursuant to 9 242.5 of this chapter, the

alien's case shall be presented promptly, and in any event

within 24 hours, tO the district director, or acting district

director, for a determination as to whether there is prima

facie evidence that the arrested alien is in the United'States

in violation of law and for issuance of an order to show cause

and warrant of arrest prescribed in Part 242 of this chapter.
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THE TRANSITION.FROM UNDOCUMENTED TO

DOCUMENTED BY WAY OF THE JUDICIARY

By:

Albert Armendariz, Sr.
United States Immigration Judge

El Paso, Texas

Prepared for:

National Hispanic Conference
on

Law Enforcement and Criminal Justice

The Shoreham Hotel
Wasnington, D.C.
July 28-30, 1980
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The National Hispanic Conference on Law Enforcement and Criminal

Justice is to be commended for including a section on undocumented workers

in this conference involving the problems of the Spanish speaking.

I am delighted and proud to have been invited to participate by presenting

this paper.

The Spanish speaking, without a doubt, constitute the bulk of the

undocumented workers in the United States. It is a mistake to conclude

that Hispanic illegals are all from lqxiCo. Just recently, my docket for

deportation proceedings in El Paso, Texas contained 80% Central and South

American Respondents to deportation charges,. The influx of this segment

of the South American population as illegals is obviously on the rise.

This is a phenomena with little if any reliable statistical data in

which the need for research and analytical assessment abounds. Every

Hispanic who is here by virtue of U.S. Citizenship or U.S. Resident

status is affected in his daily life'by this constant and uncontrolled

addition to our numbers within the United States. In terms of jobs and

assimilation, the problems posed for us as Hispanics by this virtual

invasion are profound. Personally, we each are torn between our love

for those with a similar background, and the understandable desire to

protect the gains that we have made as Hispanics in our relationship

with the dominant society. We find ourselves between the devil and

the deep blue 'sea; if we think with our hearts, we acclaim for the

illegals, if we think with our heads, we are against them. Sometimes we

are so much against them that we are willing to embrace the Rodino

concept that employers Ofillegals must be held criminally responsible
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for hiring illegals. In those moments of frustration, we momentarily

forget that John Q. Employer is eager enough to deal us out of coveted

positions without having the legal excuse that he did not know whether

we were legal or illegal when he refused to hire us. We know that the

Rodino concept is not the solution. Yet, no solution is apparent or

easy. It is my sincere belief that many of the answers to the problem

of the illegal will emanate from conferences such as these. The reason

for this is simple. There is no other ethnic group that suffers more

from the phenomena of the undocumented presence in the United States.

There is no other group, therefore, that has a greater responsibility

to it:111f and to our country to seek and find answers to each of the

many facets of the problem of the undocumented worker than does the

flispanic legal community.

It is a common'axiom that a problem reduced in size is less of

a problem. Immigration and Naturalization recognizes this truth and

proceeds to reduce the population of these inhabitants without papers

by the deportation process. Yet it is also this process that off4rs a

major avenue-to the reduction of the total number of undocumented aliens

in our midst by converting them into documented aliens with a future

that not only includes legal participation in the benefits of our society,

but their eventual entrance into the body-politic of our society. There

they can be helpful to us as citizens entitled to cast their vote in

all matters in the political process that concern us as a whole. I will

never forget my confrontation with a certain politician, recently a

candidate for President of the United States, when I was National

President to the League of United Latin American Citizens (LULAC) and

he was running for the Governorship of Texas. When I asked him what he
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intended to do for our group regarding the absence of Judges and

other high State officials of Hispanic heritage in the State of

Texas, he said: "Before I ansuer yourquestion, tell me, how many votes

do you figure that you can deliver for me?". The awful truth is that

the undocumented worker, in addition to all of his other maladies,

represents an albatross attached to our necks, in all of our political

endeavors, because he cannot cast a ballot.

At the outset of his administration, President Carter recognized

the feasibility of reducing the ranks of the undocumented when he made
,

his amnesty proposals. He correctly reasoned that the humanitarian

dictates against the deportation of persons who had been in the United

t

states a number of years, albeit illegally, outweighed the right of the

overeign to deport. His approach would have made it possible for an

additional and substantial number of these people to be placed under

1 the
protection of our laws. In terms of our interests, this proposed

new law would have the effect of including into the body politic many

persons who are now deadwood in the political clout we must have to

secure future advancements in this society by our children and theirs.
,

The use of the term "amnesty" in the President's proposals was,

in my view, a major cause of its lack of success. Our country had a

recent dose of amnesty after the Vietnam episode. Unfortunately,

predictable opposition from all sides all but killed the legal project

for change in our Immigration laws. Yet, the thrust of the movement

lives and deserves our support.

The Select Committee on Immigiation and kefugee Policy is-a direct

by-product of the President's proposals for change in our Immigration
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laws. Their reports and subsequent action by Congress are still to come,

and the opportunity for this conference to submit proposals remains open.

The essence of this paper is to discuss thepresent, rather than

the future, status of Inligration law, within the confines of length

and time, under the premise that Congress has already acted to place

ample amnesty provisions in the law where it presently offers an

*portant avenue from illegal to legal status.

An important avenue of amnesty now in the statute is the right

to Registry.1 By pursuing thi.s avenue, an undocumented resident who

hasbeen im the United States since prior to June 30, 1948 may become

a fully legal and documented alien in the United States. The salient

factor in this procedure is that it is easy to obtain and applies to

all nationalities outside of quota restrictions. If an applicant is

denied registry, an order to show cause usually follows, and the

application may be renewed before an Immigration judge, who passes

on the matter by de novo hearing.

Unfortunately, the Spanish speaking undocumented resident would

ratheeremain undocumented than have to make a trip to the Immigration

Service office. The fear is real and well-founded for all applications

for such discretionary relief under Immigration Law and Procedure depend

on sufficient proof being presented by the alien to show himself

deserving of the relief sought without question. Still, many thousands

of Hispanics come under the protection of this law who have not yet

applied for its benefits. Agencies serving the undocumented should be

11

very sure that the person possesses proof of all four of the items

required to be proved: Social Security and/or census records can be
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very helpful in fulfilling the requireuent of proof of continuous resi-
,

dence in the U.S.; Local police files can readily be tapped for proof

of absence of a criminal record andson the issue of good moral charac-

ter; and Public Service groups such as LULAC and the G.I. Forum can

be very helpful in the task of finding those eligible for this relief

and in urging them to apply for it.

The basic characteristic of the law of registry is the doctrine

of limited diunesty. The section provides for forgiveness of a lonk

tenure of illegal residence following an undocumented entry, depending

on proper comportment and good moral character. The section at this

time provides for registry rights in any person who has continuously

resided in the U.S. since June 30, 1948. The MCCarran 1952 Act had

changed that key date from 1928. Previously, this key date was set in

1924. The June 30, 1948 update is found in 79 Stat. 920 as of October

3, 1965.-
2

The Hispanic community would be wise to concentrate on a vigorous

effort to discover those eligible for registry and to see that all

those entitled to it are duly registered as documented aliens eventually

eligible for U.S. Citizenship.

Only recently included in the ameliorative avenues,open to

Western Hemisphere aliens is the right of adjustment of status under

Section 245 of the Act. Congress opened this door to documentation

for Western Hemisphere aliens without the necessity,of their returning

to their country of.origin to use the Consular visa process as of

January 1, 1977. You will note by its terms that ft is available

to aliens from all countries. The key to the benefit of its provisions
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is an entry with inspection and the availability of a visa. Its

existence and expansion to Western Hemisphere aliens is another mani-

festation of Congressional intent to mike legal residence more easily

available in close relative situations by erasing the necessity of

their returning to their native land to secure a visa. This proce-

dure must be regarded as a most significant development in the tteatment

of the undocumented Hispanic by Congress.

The interpretation of its provisions has led to three major

hurdles that must be faced by the applicant in his pursuit of this

remedy: (1) the act gives a sacrosanct importance to the fact of

last entry being inspected. Mhny Hispanics do not retain the proof

'of such inspected entry, and the practitioner is hard pressed to

locate secondary evidence to establish eligibility for this relief;

(2) the doctrine of "pre-conceived intent" has developed. This is

a "court-made" doctrine relating to persons who obtain non-immigrant

documentation with the pre-conceived intent of evading the consular

process that on discovery renders them ineligible for adjustment

because of such intent. A finding of pre-conceived intent could be

devastating to the applicant should he/she be ruled to fall within

the provisions of the inadmissibility statute qs a person who has

sought to procure documentation by fraud (Sec. 212(a)(9), Immigration

& Naturalization Acth, -(3) the requirement-that a visa must be im-

mediately available to the applicant were the application being made

at a consulate abroad rather than at the local INS office for adjust-

ment has been strictly construed. The visa must be available quantita-

tively (regarding the quota of the country of origin) or the application



may be summarily denied.

,n outstanding feature of this procedure, now available to

Hispanics, is the fact that there are *appellate avenues for the denial

of the adjustment. An appeal lies from the District Director's

denial by renewing the application before an Immigration Judge after

an order to shaw cause is issued. The regular course of appeal lies

from a denial of adjustment by the Immigration Judge. Compare this to the

visa process where the Consular visa officer's denial of a visa is

unassailable and unappealable for any reason, and you have ample

reason to become excited over this relatively new avenue for the proper

documentation of aliens.

Probably the most prolific avenue to convert an undocumented

alien into a legal resident alien is the route of suspension of

deportation.-
4 This is a true judiciary remedy, for only the Immigra-

tion Judge can accept the application for suspension of deportation

and pass on its merits. 8 CFR 242.8, 242.21 (1979).

Historically, the Congressional intent regarding the procedure

to be used by Western Hemisphere aliens (mostly Hispanic) in se-

curing legal residence has been to require their use of the Consular

visa process. That is to say, Western Hemisphere aliens were required

to leave the country and obtain a visa at their home United States

Consulate, thereafter to effect their legal re-entry into the country.

The remedy of suspension was denied to this group (except under cer-

tain strict conditl@ns) by the basic McCarran Act of 1952 until

January 1, 1977 when Congress made the remedy available alike to all
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aliens. This remedy differs from registry, not only in the time

element of continuous residence or presence, but in its inclusion of

the requirement of extreme hardship. The process is made difficult

and tedious. Usually, each application is referred to Investigations

in the Immigration Service, a process that might take years to complete.

Even if successful at the administrative court level, the grant must

be referred to Congress for approval. This is because each grant

represents a violation of the Congressionally set quota limitations

for the country of origin of the applicant, the theory behind this

part of the statute being that only Congress can increase the quota

of immigrants allowed to obtain legal status. The congressional pro-

cess takes years.

In my first written opinion in a case appealed to the Board of

Immigration Appeals, I made the following observation:

I view with alarm the realization that
an attorney representing a convicted
felon has a better chance of obtaining
a suspension of the sentence imposed on
his guilty client than the Immigration
attorney has of obtaining suspension
of deportation for his innocent client
from an Immigration Judge.
Mhtter of J.0., A 23 648 616
El Paso, decided September 6, 1979;
Upheld - Board of Lmmigration Appeals,
November 14, 1979, with no written
opinion.

Any student of alien rights recognizes the principle that an

alien has no substantive rights (he does have the right to procedural

due process to a certain degree) to enter or stay in the United

States which have not been given to him by Congress. Congress has
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consistently included in the body of Immigration laws, avenues for the

amelioration of the harsher aspects of the law. Usually, these ameliora-

tive_provisions are humanitarian in nature and geared to the American

principle of family life. Interpretation and application of the stan-

dards set by Congress is unusually harsh by both the agency and the

Imigration Judges. Yet, the underlying factor here is that we are

dealing with congressionally given rights.

The philosophy behind these ameliorative provisions is that the

Attorney General knows best. So it is the Attorney General's discretion

that is invoked. The problem with this procedure is that the Attorney

General is, in actuality, a thousand different persons. His discretion is

disseminated like rain drops by delegation of powers to agency person-

nel on a world-wide basis. So the idiosperasis and philosophy of

those exercising the discretion is of the greatest importance.

The Immigration Judge is bound by precedents. But, absent a Supreme

Court decision dispositive on a given point, he can usually find ample

authority to sustain his own philosophy in his decisions in any par-

ticular case. All of these considerations must be kept well in mind

in the pursuit of this type of relief.

44,

The application for suspension of deportation and for adjustment

of status to that of an alien lawfully admitted for permanent resi-

dence is directed to the Immigration Judge's discretion. The person

applying for such relief bears the burden of factually establishing

themselves within the statutory prerequisites. After that is done the

alien must prove that he/she is worthy of the favorable exercise of

that discretion. The requirements of eligibility are: (1) continuous
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physical presence within the U.S. for at least seven years immediately

preceding the date of application for suspension of deportation;

(2) good moral character throughout that period; and, (3) extreme

hardship to the deportee or close family which would result from his/

her deportation.

The development of the body of law as interpreted by the Immigra-

tion Judges, the Board of Immigration Appeals and the courts on each

of the three elements of this relief is what I was referring to in

my statement in Matter of J.0., supra. The meaning and application of

its provisions, as matters now stand, has resulted in a highly technical

and utterly confusing set of precedents almost impossible to apply

with any degree of certainty. The result of this is that many persons

surely meant by Congress to be included in its provisions are denied

suspension and many who should not have it are granted the right to

remain in the U.S.

The statute has two sections to it. The first is for those

never convicted of a crime, and the second applies to those who have

been. The person who has survived the statutory time in the U.S.

is given, when receiving this relief, complete absolution for past

criminal activity. This avenue for relief is amnesty for all criminal

activity occurring before the statute period.

Judge Maurice Roberts speaks of the total effect of these ameliora-

tive provisions in his treatise clarifying the nature of deportation

in the following terms:

Whatever else may be said, it is
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certainly no longer generally true that

deportation is merely a protective

measure to rid the United States of aliens

Congress deems undesirable, who in any

event are only being sent back to their

countries of origin and allegiance.

This notion may still have some validity

where the alien involved is a recent

entrant who came in surreptitiously or

was admitted temporarily as a nonimmigrant

and violated the conditions of his ad-

mission. It can hardly be applied in

any realisticsense to an alien who has

been here for many years, who has estab-

lished roots here, and whose deportation

will separate him from his home and

family life and deprive him 'of all

that makes life worth living'. Although

the deportation of such an alien is not

literally imprisonment, so that the

deportation proceeding itself is not

technically a criminal prosecution, the

consequences to the alien may be far more

devastating than a short jail term or

other criminal penalty.
Ng Fung Ho v. White, 259 US 276,

284 (1922);
Interpreter Releases, Volume 57,

No. 15 at 161.

Yet, ample authority is developing urging the more

humane approach to these applications. See Vargas Banuelos v.INS,

466 Fed.2d. 1371, where the Fifth Circuit rules that Deportation

statutes are to be construed narrowly against the Service. See also

Bacher v. Gonzalez, 347 U.S. 637 (1954). In Mashi v. INS, 585 Fed.2d.

1309 at 1314, we find a perfect elucidation of what should be the

treatment of these statutes by the judiciary endowed with the power

to apply them and htlx.:

At page 1460: "Led by the U.S. Supreme

Court, the Federal Courts have estab-

lished a pro-alien, anti-deportation

policy of statutory interpretation

responsive to Congress' intent . . . ."
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The Court then quotes Delgadillo v.
Carmichael, 332 U.S. 388, in saying:
Ne resolve all doubts in favor of that
construction because deportation is a
drastic measure and at times the equiv-
alent of banishment and exile."

I hope that the seminar on the undocumented worker scheduled

for this conference will give us the time to develop the details

of the various forms of relief now available for the conversion of

the undocumented during proceedings whose basic purpose is to rid the

country of their presence by an,order of deportation or voluntary

departure. We must make both the public and the Bar more aware of

the benefits made available by Congress to the Respondents in De-

portation who have been here for several years, who have obeyed our

laws and acquired roots, and whose only desire is to secure that

coveted "green card".

Submitted by
Albert Armendariz, Sr.
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Footnote 1. Section 249, Immigration & Nationality Act, 8 USC 1259,

reads as rollows:

A record of lawful admission for permanent residence

may, in the discretion of the Attorney General

and under such regulations as he may prescribe,

be made in the case of any alien, as of the date

of the approval of his application or, if entry

occurred priof to July 1, 1924, as of the date

of such entry, if no such record is otherwise

available and such alien shall satisfy the Attorney

General that he is not inadmissible under section

212(a) insofar as it relates to criminals, procurers

and other immoral persons, subversives, violators

of the narcotic laws or smugglers of aliens, and

he establishes that he --

(a) entered the United States prior to June

30, 1948;

(b) has had his residence in the United States

continuously since such entry;

(c) is a person of good moral character; and

(d) is not ineligible to citizenship.

Footnote 2. As amended by Section 109(d) of the Act of September

21, 1961 -(75 Stat. 535).

Footnote 3. Section 245(a), Immigration & Nationality Act, 8 USC

1255, reaas as follows:

The status of an alien, other than an alien

crewman, who was inspected and admitted or

paroled into the United, States may be adjusted

by the Attorney General, in his discretion and

under such regulations as he may prescribe, to

that of an alien lawfully admitted for permanent

residence if (1) the alien makes an application

for such adjustment, (2) the alien is eligible

to receive an immigrant visa and is admissible

to the United States for permanent residence,

and (3) an immigrant visa is immediately available

to him at the time his application is approved.
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(b) Upon the approval of an application for
adjustment made under subsection (a), the
Attorney General shall record the alien's lawful
admission for permanent residence as of the date
the order of the Attorney General approving the
application for the adjustment of status is made,
and the Secretary of State shall reduce by one
the number of the preference or nonpreference
visas authorized to be issued under section 203(a)
within the class to which the alien is chargeable,
for the fiscal year then current.

Footnote 4. Section 244(a), Immigration & Nationality Act,
8 USC 1Z5T(a), reads as follows:

As hereinafter prescribed in this section, the
Attorney General may, in his discretion, suspend
deportation and adjust the status to that of an
alien lawfully admitted for permanent residence,
in the case'of an alien who applies to the Attorney
General for suspension of deportation and --

(1) is deportable under any law of the United
States except the provisions specified in Paragraph
(2) of this subsection; has been physically present
in the United States for a continous period of
not less than seven yearsimme lately preceding
the date of such application, and proves that
during all of sOch-period he was and Is a person
of good moral-character; and is a person whose
deportation would, in the opinion of the Attorney
General, result in extreme hardship tei the alien
or to his spouse, parent or child, who is a citizen
of the United States or an alien lawfully admitted
for permanent residence; or,

Footnote 5. Section 244(a)(2), Immigration & Nationality Act,
8 USC 125T(a1, reads as follows:

(2) is deportable under paragraphs (4), (5),
(6) , (7), (11), (12) , (14) , (15) , (16) , (17),
or (18) of Section 241(a); has been physically present
in the United States for a continuous period of not
less than 10 years immediately following the commission
of an act, or the assumption of a status, constituting
a ground for deportation, and proves that during all
of such period he has been and is a person of good
moral character; and is a person whose deportation
would, in the opinion of the Attorney General, result
in exceptional and extremely unusual hardship to
the alien or to his spouse, parent or child, who is a
citizen of the United States or an alien lawfully
admitted for permanent residence.
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Prepared for:
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DIRODUCTORY NOTE

Peter Schey, of the National Center for Immigrant Rights in

Los Angeles addressed the conference workshop on Undocumented Workers.

Mt. Schey discussed three issues of great concern to Hispanics in the

area of Drimigration Law: The "Texas School Case"; Local police aiding

I.N.S.; and, A new amendment in Congress which may severely restrict

the access of undocumented persons to the court system.

Due to a lastminute cancellation, the workshop on Undocumented

Workers was left with only two speakers. With less than a week to go

before the conference, we were honored to have Mt. Schey agree to speak

to this workshop on current issues in the area of Immigration Law. The

short notice, as well as Mr. Schey's position as lead-counsel in the

Texas School Case, did not permit him to prepare a written document

for inclusion in these proceedings.

In light of this situation, I prepared the following synopsis of

Mt. Schey's presentation, The reader should be aware that there is an

extensive history behind each of the mentioned issues. Time constraints

allowed MY. Schey to only briefly touch on the current status of the

issues. As this was the case, my discussion is in line with Mr. Schey's

scope.

Tapes of this workshop were transcribed for reference in the

preparation of this paper. The availability of this resource alLowed

me to draw as much as possible from Mr. Schey's own words. In addition,

I was able to obtain a copy of Judge Woodrow Seal's decision in the
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Texas School Case which I regularly cited to in the explanation of

the status of that case.

Part I of the paper is carefully cited to the information sources.

"judge Seal's opinion is cited as well as Peter Schey's presentation

so as to avoid confusion. Parts II and III were prepared directly from

the tapes of the presentation, therefore, I felt it unnecessary to

repeatedly cite to Mr. Schey.

In attempting tO present Mr. Schey's viewpoint on these issues, I

included much and left much out. I hope that the end result captures

the essecne of the presentation.

Mhdonna A. MtGwin, Esq.
Conference Coordinator/
Editor
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I. The Texas School Case

Prior to September 1, 1975 the Texas Education Code Ann.

title 2 §21.031 (Vernon, 1972) provided that all children

between six and twenty-one years of age were entitled to attend

public schools in the Texas school district where they lived.

In April of 1975, the Texas Attorney General issued an

opinion, pursuant to a specific request made by the Commissioner ;II

of Education, which staced that all children who resided in

Texas were entitled to a free education under the Texas Education

Code. He left no question as to whether undocumented children

were to be included in this: they were. In Re Alien Children

Education Litigation, Opinion at 11.

In May of 1975, without any documented studies, assessments,

or debate, the Texas State Legislature amended the code to re-

restrict access to the public schools io only those children

who were U.S. Citizens or who came into the U.S. legally.

Schey, Peter, Presentation at National Hispanic Conference on

Law Enforcement and Criminal Justice, July 28-30, 1980. The

Court in the Alien Children case concluded that the amendment

i4as a direct response to the Attorney General's opinion.

Id. at 13.

This amendment was initially challenged in the State courts,

but was upheld by the Texas Supreme-Court. Schey, supra.
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In response to these actions, there W'as a flurry of law-

suits filed which challenged the stated aCtion. Approximately

17 suits were filed. Schey, supra. Upon a finding that the

claims involved common questions of fact and that centralization

of the claims in the Southern District of Texas would "serve

the convenience of the parties and witnesses" and "promote

the just and efficient conduct of the litigation", the cases

were consolidated in V,eir claims against the state. Alien

Children at 3. The United States was allowed to intervene,

asserting that the Texas Statute violated the Equal Protection

Clause of the U. S. Constitution.

A. Equal Protection?

The Equal Protection clause of the U.S. Constitution

states, "No state shall....deny to any person within its

jurisdiction the equal protection of the laws". The courts

have traditionally interpreted this as insurance that

legislative classifications are fair and that similarly

circumstaneed persons are treated alike. See Alien Children

at 14. As stated again and again, the states do, in fact,

possess wide discretion in making classifications unless the

classification is based on a suspect criteria :r if it affects

a fundamental right or interest. Alien Children at 14; also

see Frontiero v. Richardson, 411 U.S. 677 (1973); Shapiro v.

Thompson, 394, U.S. 618 (1969).
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Even if no suspect classification is used, any classifi-

cation must be reasonable, not arbitrary, and rationally

and fairly related to a valid governmental purpose. Alien

Children at 14; See also, McLaughlin v. Florida, 379 U.S.

184, 191 (1964); McGowen v. Maryland 366 U.S. 420, 425-26

(1961). If the Statute is based on a suspect criteria, or

a fundamental right or interest is affected, the statute can

only be upheld if it is specifically meant to further a

compelling governmental interest. Alien Children at 14;

Shapior v. Thompson 394 U.S. 618 (1969). Under this major

line of reasoning, the attorneys for the class made their

basic arguments.

B. The Interest Directly Affected: Education

The attorneys distinguished this case from the earlier

case of San Antonio Ind. School Dist. v. Rodriquez, 411

U.S. 1, (1973), Where the Supreme Court had reviewed the

financing of schools in Texas and found that Education was

not a fundamentalright and therefore stated that "no charge

fairly could be made that the system fails to provide each

child with an opportunity to acquire the basic minimal skills

necessary for the enjoyment of the rights of speech and of

full participation in the political process". Id. at 37.

Rodriquez dealt with financing and the quality of education4

The Alien Childrem case was unique because it was not a

situation where there was merely some kind of disparity or

lack of equality in the education which was being provided,
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but rather, there was a total denial of access to education

to an identifiable group of children. Schey, supra, The

lawyers argu that due to this total denial of access to

education the 6ourt should provide special care in its review

of the law. In other words, the issue is not the amount or

quality of the education provided, but rather the issue is

whether "educatiln is so closely connected with the guaranteed

rights that a total deprivation of education should be closely

scrutinized." Alien Children at 18.

The court upheld the distinction between the present

case and the Rodriquez case when it concluded that "when

only access to education is deprived, holding that a funda-

mental interest is involved does not occasion an unprecedented

upheaval which would terminate state control over education.

An interest in a governmental process or program may be

deemed fundamental even though the government cannot be required

to assure or even to determine what constitutes enjoyment of

that process or program". Alien Children at 27.

C. Suspect Classification

1. "A Discrete and Insular Minority"

The Texas statute involves non-citizens, and as such,

it was argued that non-citizens are a insular, discreet

minority, peculiarly subject to prejudice and discrimination,

and subsequently, virtually powerless politically within the

U.S. Schey, supra. The court recognized that "undocumented
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aliens are saddled with such disabilities,...subjected to

such a history of purposeful unequal treatment (and) rele-

gated to such a position of political powerlessness...that

untreating them as more discreet and insular than resident

aliens may be justified". Alien Children at 31.

In conclusion the court found that "...the equal pro-

tection clause protects undocumented aliens because they are

"persons within the jurisdiction of the state. State dis-

crimination against illegal aliens is not necessarily per-

missible and when a fundamental right is infringed by that

discrimination the state must provide a compelling justifi-

cation". Alien Children at 38.

2. Exclusion on the Basis of Wealth

The Texas Statute provides that any undocumented child

may attend school if that child's tuition is paid. The

statute was found to discriminate on the- basis of wealth.

Attorneys on the case brought in experts to testify

to the fact that the parents of these children pay taxes, and

these same taxes go to the financing of education in Texas.

In the State of Texas, the majority of the financing of the

educational system comes from consumer taxes (i.e., sales

taxes and ad valorem property taxes) Schey, supra. The court

accepted evidence which conclusively showed that undocumented

aliens contributed to government revenues to the same extent

as others with similar income. "Nearly all recent studies
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which discuss the contributions of undocumented aliens to

local, state and federal tax bases strongly suggest that this

group pays more into their tax structure than they take out

through social services". Alien Children at 42.

The court held that, "Equal Protection does not imply

the abolition of differences created by wealth. Enabling

a person to have access to a necessary service or program

neither assures him the same access which others have nor

requires that any burden imposed be proportioned to his

individual circumstances". Alien Children at 42.

3. Innocent children

The Texas statute penalizes innocent children because

of the acts committed by their parents. Alien Children at

43. Although strict scrutiny is not necessary where a

classification punishes children for acts committed by their

parents, the statute is invalid if they are not substantially

related to permissible state interests. Alien Children at

44; See also, Lalli v. Lalli, 439 U. S. 250, 264 (1979).

4. National Origin

The court recognized that there has been a definite

history of invidious discrmination in Texas against persons

on account of their national origin, in addition to their

status is illegal entries. Although the Texas statute cites

the illegal entry status as the basis of the law, the court
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found no evidence that non-Hispanic aliens are intentionally

treated differently. Alien Children at 45.

D. The State's Rational

The state's major defense argument stated that, notwith-

standing the fact that the Equal Protection clause does not

apply to undocumented aliens and thus discrimination against

members of that class is permissible no matter how invidious,

by providing educational opportunities to undocumented alien

children, the opportunities for other children would be de-

creased. Alien Children at 45; Schey, supra.

The court rejected the,state's argument and stated

that it saw the problem as one where the State of Texas

did not want to educate the children, not that they could

not educate them. Schey, supra. In fact, evidence suggested

that the state was currently anticipating a 350 million

dollar surplus in its general revenue budget and the Texas

Education Agency was anticipating a massive surplus in its

budget. Id. The Judge, in essence, rejected all the state's

arguments and accepted the plaintiff's case that it was

just untenable in this day and age to isolate a group of

children, and to make them pay a penalty which could cause

them irreparable psychological, social and cultural harm.

The judge found that the Equal Protection clause did protect

them, and that the State of Texas simply had no compelling

grounds upon which to burden, not only these chirdren for
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the rest of 'leer; lives, but the whole society with an

identifiable group of persons who in the future would be

over-represented in the welfare rolls, the Criminal Justice

calendar, and so forth. In making this decision, the judge

analyzied the long term effects of not educating these

children. Id.

E. Resulting Decision

Judge Woodrow Seals issued an injunction on June 21,

1980, which would have required the State of Texas to admit

undocumented children to Texas Schools within 4 weeks of his

opinion, that is, once the school had started a fall semester.

He said "I planned that my decision should go into effect in

four weeks and I'm not going to postpone my decision any

longer...These children have been out of school long enough".

Schey, supra.

Unfortunately, the 5th U. S. Circuit Court of Appeals

in New Orleans, on August 13, 1980 indefinitely stayed Judge

Seals decision pending further appeal. The Washington Post,

Wendesday, August 13, 1980, p. A22. This pending appe

could take up to two to three years to finally settle.

II. Local Police

The local police issue is another arena in which one can

see the noose tightening around the necks of undocumented im-

migrants with the U.S. This is an issue which the participants
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of the National Hispanic Conference cduld come out with a

strong recommendation. In this particular instance there's

really a need for Hispanics to meet with the Attorney General.

Peter Schey met with the Attorney General, along with Al

Perez (previously from MALDEF, and now with the Department

of Education). In all, a number of people concerned with

the problem of local police have met with top administration

officials on this issue and, unfortunately to date, they have

not had very good results. However, the problem is very

simply this: It is clear that local police do not have the

authority to implement federal administrative immigration laws.

The word "administrative" is used because it's not clear that

local police don't have the power to administer federal

criminal immigration law. It is a crime to enter the U.S.

without any document. It is a felony if done a second time

after being deported from the U.S. It is a misdemeanor to

not register with the Immigration Service.

Local police are bound by State laws while enforcing

criminal law. They have no authority to enforce administrative

laws. What does that mean? It means that they have no

authority to arrest somebody for purposes of a federal de-

portation hearing. That remains an administrative decision.

No local authority should be able to arrest somebody for pur-

poses of putting them in a administrative proceeding.

One good thing that came out of the meeting with Attorney

General Griffin Bell and Drew Days, was that the Justice
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Department clearly came out in the summer of 1978 and said

local police,should not enforce administration immigration

laws. However, they remained silent on the question of

criminal immigration laws. Despite this decision by the

Justice Department, local police continue more than ever,

and increasingly, to arrest people for immigration violations.

They claim to be arresting them for criminal violations, but

in fact, they are holding them for INS. The only thing they

coula-validly be arresting them for is not having papers in

their possession, which is a misdemeanor. InterestinglY

enough, there have only been four criminal charges brought

against undocumented aliens in the last 10 years. We find

tens of thousands of people ostensibly arrested by local

police under that section of the law. They put down on the

booking sheet that they are arresting a person for failure to

have documents in possession. Every single month thousands

of people are being arrested by local police for ticat reason.

In ten years they've only tried 4 people. There's clearly

a national policy not to prosecute people under that section

of the law. The entire activity by local police is nothing

more than a facade to assist the Immigration Service in

increasing its statistical data on apprehensions and depor-

tations. The Immigration Service welcomes that assistance.

What happens to people when they are arrested by the

Immigration Service? It's like the old wild west. It's an

old cowboy situation. They are arrested by local police. They

are not admitted for bail, because the local police have no
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idea what kind of bail to apply because they are really just

holding them for deportation. They arecnot brought in front

of the magistrate under either Federal or State criminal law.

Detainees are not informed of any rights. Both State and

Federal criminal procedure requires that people be advised

of basic rights, (i.e., the right to a lawyer, the right to

remain silent, etc.). This scenario is repeated in thou-

sands of local police departments around the country. The

only remedy available at the moment is to go, one by one,

and sue in each district. It is an impossible task which

will take another,50 years if one desires to cover every

singel police department in the country.

A clear articulation of national policy is needed to

provide an alternative. The National Center for Immigrant

Rights proposed a reolution which they felt could become the

basis ofa national policy for the Immigration Service. The

resolution was basically that, if the local police pick some-

body up on a valid State charge and during the course of

interrogating it is discovered that the person is illegally

present in the U.S., they could contact the Immigration

Service and hold the person for 24 hours. That 24 hours

comes right out of the Immigration Service regulations which

say that the Immigration Service is authorized to,hold

people for 24 hours. After the 24 hour period they have either

got to release the person or initiate a deportation hearing.

What was felt to be an imminently fair proposal to the Justice
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Department has not yet been rejected outright, but has been

on the burner now for about 24 months and has not been

accepted by the Justice Department.

III. Access to Courts

At the present time undocumented immigrants in the U.S.,

a vast majority of whom cannot afford big time attorneys,

rely upon the legal services agencies to gain access to the

court system. That access is-crucial because without it,

the exploitation becomes institutionalized. Even this limited

access is exercised with great fear and even greater appre-

hensior. It takes L tremendous amount of courage for an

undocumented person to step forward and say "even though I'm

undocumented, I intend to go and to try and vindicate some

landlord-tenant problem, or I intend to go and vindicate,

in the courts, some related problems or exploitation that I

have been subjected to". It's not easy to encourage people

to step forward and attempt to vindicate their rights. And

yet, is is essential for the survival of their family.

Currently, Legal Services-offers free legal counsel to

undocumented aliens. Legal Services have represented not

only farm workers but Haitian people applying for political

asylum; they have represented Vietnamese people applying for

political asylum; they have represented people from Eastern

Europe who have applied for political asylum; they have

represented people who had equities in the U.S., but who

were not U.S. citizens; they have represented those who need
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somebody to stand next to them in a court of Justice and

try to obtain Justice for them.

(
There is currently a proposal in Congress which will

come up towards the end of September which seeks to amend

the Legal Services Corporation Act, to say that money for

the Legal Services Corporation can only be used to represent

U.S. citizens, peoplw with green cards, and the like. The

so called Schumway Amendment will,be considered, not as

an amendment to the budget of Legal Services, but as an amend-

ment to the actual act itself. It has been introduced pre-

cisely because a large segment of Republicans, along with a

good number of Democrats, feel that the interpretation of

the Legal Services Act has been too liberal. The Amendment

would do away with the current interpretation and very clearly

state that the only people who can be represented by Legal

Services are U.S. citizens and people with green cards. The

results are inevitable. It will totally cut off the access

to courts for undocumented aliens.

A strong recommendation
should_come out of this National

Hispanic Conference opposing any Congressional restrictions

on the utilization of legal services resources based on

aiienage. Those resources should be made available from a

humanitarian standpoint, from an egalitarian standpoipt, and

from a justice standpoint. Those resources shouldbe avail-

able to all persons regardless of their alien nature, regard-

-

less ofAheir immigration status. Legal Services is willing
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to agree to a restriction on representing adjudicated

deportees. That standard is reasonable because at that point

there has been a'legal determination that the person is

deportable from the U.S. But'until the immigration judge

makes that determination, any determination that is made

represents a predetermination of the status of the undocumented

person. Legal Services is lobbying strongly to be allowed to

represent all people equally, farily, and justly. It is

asked that the participants of this conference support Legal

Services in their efforts.-

592

5 ,1



Summary
by:

Gilbert Varela, Esquire

Final Policy Recommendations

Workshop Participants
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UNDOCUMENTED WORKERS WORKSHOP - SLWARY

The Immigration Workshop was attendedioy the following persons: Linda

Reyna Yanez, Adolfo B. Saenz, Pablo Santiago, Jr.; Winifred Reed, Ruben

De Luna, Lupe Salinas, Chris Fuentes, Jaime Gutierrez, Audrey Anita Rojas

Kaslow, Laura de Herrera, Father Jose J. Gallegos, Albert Armendariz, Guarione

M. Diaz, Irene C. Hernandez, Leonel J. Castillo, A. Ralph Zurita, Laura Wilmot,

Peter A. Schey, Luis Wilmot,-Pablo Sedillo, and Gilbert Varela.

The first presentation was made by Linda Yanez, Attorney of the Texas

Rural Legal Aid. The topic was: "The Alien Mhterial Witness in the Law".

Mt. Jose A. Bracamonte, Attorney at the Legal Assistance Foundation of Chicago

was not present at the conference and thereby his paper was not presented.--

Ms. Linda Yanez therefore proceeded to make her presentatiun at the time

which has been previously scheduled for Mr. Bracamonte.

During the course of the pres,mtation, MS. Yanez accepted questions and

comments from the workshop. There was unapimous consensus that the alien
_

material witness as well as his family have been unjustly treated by the

lengthy incarceration and high bails set. The trend of the discussions

during the workshop was not to find means of going around the prime defendants'

Sixth Amendment rights. However, it was felt that the Sixth Amendment rights

to cross-examination of the defendant should not be obtained at theexpeilse

of the undocumented workers' due process rights. The bais on which the

undocumented material witness is detained is based upon 18 U.S.C. § 3149 and
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S 3146, which have been'expressly interpreted to apply to a detention of

undocumented witnesses by various federal appellate courts and the United

States Supreme Court.

Thus, since the law as well as various cases are well-entrenched in

supporting the rights of federal-marshals to detain undocumented witnesses,

it was felt that recommendations should be geared to amending policies "which

would change the procedural aspects on the detention of the undocumented

witness.

Of most concern was the high bail which is placed on the alien material

witness once he is detained. It was felt that this bail was manifestly unjust

in view of a total reality that once the alien material witness is caught,

.1

he for all reasons is unable to,pay such high amount of bail. The money

which he at once had in his potsession has been paid to the smuggler, who

in turn uses such money to bail himself out within hours or days after incar-

ceration.

Secondly, during the Course-of-this-discuSsion, various participants

added that many Statesdo not have a system of, bail which can be made applicable

to immigration detaining ibis would add to the problem since a person,

although he may be released, from federal bail, WOuld have to also put

up bail in order to be relieved from the jurisdiction of the immigration service.

MS. Audrey Kaslow, whois a United States Parole Commissioner, made

special mention of the problems which occur once an alien material witness

is detained. Ms. Kaslow stated that when a material witness has family, they

are usually separated and taken to separate detention facilities. Sometimes

the children, however, are kept With the adults although many of these adults

are held for various common crimes. It was generally agreed that the alien
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material witnesses are not told what is going on, nor where their families

are being held. No special effort is made by either the District Attorney's

nor the Public Defender's Offices to inform the alien material witnesses or

their families of the process that is taking place and where their families

are being kept.

To add to the problem, there is inadequate legal advice given to the

alien material Witnesses. Usually, this is due to the fact that at times the

interpreter takes a role of the attorney and advises the alien material

witness that he or she should plead guilty to illegal entry, and thereby

he or she would be released. It was felt overall that there was a general

disregard for the Constitutional rights of the alien material witness at

all stages of the legal proceedings.

As a consequence of the above discussions which went-on-for about two

and one-half (I) hours, the workshop participants made the attached

recommendations pertaining to the alien material witness.

The next topic of discussion which took place in the Immigration

Workshop was initiated by Albert Armendariz, Sr., United State Immigration

Judge in El Paso, Texas.

Judge Armendariz's topic of discussion was: "The Transition from

Undocumented to Documented by Way of the Judiciary". This particular dis-

cussion which took place was somewhat technical in nature sinde it dealt with

the various intricate regulations and laws pertaining to the becoming of

a legal permanent resident in the United States by way of the Immigration

Court.

The attached recommendation-was a result of a detailed discussion by Judge

Armendariz, as well as feedback and comments from most of the workshop
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participants. At least,one-third (1/3) of the workshop participants had

participated or had been involved in an Immigration Court proceeding, and

were therefore knowledgeable of some of the rules, regulations, or pro-

cedures of the Immigration Court.

Myself, as a Mbderator,.Ms. Linda Reyna Yanez, as well as a number of

other participants made comment that the Immigration Judges should be

separate and apart from the Immigration and NaturalizatiOn Service in

view of the fact that they, as employees of the Immigration Service, cannot

be adequately impartial in the Immigration proceedings. As employees of

the Immigration Service, Immigration Judges tend to be biased towards the

respondent during Immigration proceedings.

It was also discussed that the Board of Immigration Appeals should

be given autonomy and should not be part of the total network of the

Immigration and Naturalization Service.

One of the most heavily discussed topics was Section 244 of the

Immigration and Naturalization Act, particularly called Suspension of

Deportation. It was felt that it was extremely difficult to obtain

relief through Suspension of Deportation proceedings mainly due to the

fact that the factor of "extreme hardship" which is part of the Suspension

of Deportation requirement was very hard to meet. It was felt that the

intent and purpose of this particular section was watered-down, since the

Board of Immigration Appeals has given a very strict interpretation of the

extreme hardship factor.

It was specifically mentioned by a number of participants that the

Immigration Court should be made to consider economic hardship as one of

the primary factors in determining what extreme hardship is. Since most

precedent decisions have excluded economic hardship as a main factor, it
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was felt that amendments should be made to the regulations, specifically 8

CFR (Code of Federal Regulations) so that a Judge could be more flexible in

his interpretations.

Further, Father Gallegos accentuated the problems of those individuals

who have been in the United States for manyyears, and yet because of a

voluntary departure which took place during-the seven (7) year period of

residency in the United States, are unable to make applications for suspension

of deportation. It was-specifically mentioned that the case of Barragan, which

holds than an individual who voluntarily departs from the United States by

an Immigration Court order, loses the equity width was gained by the time

lived in the United States prior to such voluntary departure.

It was felt that many individuals would be able to make applications

for suspension of deportation and be successful in benefiting from Cection 244

if the extreme hardship is modified and the Barragan case is reversed.

Judge Armendariz recommended, following his discussion, that Section 249

of the Immigration and Naturalization Act, which applies to registry,

should be amended. Registry is the system by which individuals who have lived

continuously in the United States since 1949 can make an application without

a showing Of hardship to become permanent residents in the United States.

Judge Armendariz stated that it would be beneficial to update the law

of regiStry and instead of requiving that an individual live here since 1949,

the law of registry be made applicable to those individuals who have been

living in the United States for seven (7) years or more.

There was general mention and concern by the Workshop that there are

many United States citizen children who are being deported by "de facto"

means when the parents, who are not U.S. citizens, are found deportable by
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the INS. The number of U.S. citizen children who are deported is estimated

to be in the thousands. Before January 1, 1977, a child, no matter what the

age was, could make a petition to immigrate his parents to the United States.

Due to the many individuals who could make applications to become permanent

residents through their children, the Congress changed the law which would

allow a United States citizen child to make an application for their parent

only when such child reached the age of tuenty-one (21).

As a consequence, parents have to wait until the child is tdenty-one (21)

to become legalized. It was suggested that the Code of Federal Regulations

should be changed so that the Immigration Service grants some sort of

avenue which would practically allow the parents to remain in the United

States until the child reaches the age of twenty-one (21).

There was concern that most detainees are unaware of their Constitutional

rights once they are detained by the INS. Although there are some regulations

that provide-that the Immigration Service advise detainees as to their rights,

it was felt that this is not done. Therefore, it was suggested by a number

of the participants that all of the rights which are applicable to an immigration

detainee should be posted at all INS detent.,, nlaces.

It was further stated that since most immigration detainees are indigent

individuals, they should be allowed the benefits of an attorney during the

course of the Immigration proceedings, And, that at all times, this individ,tal

should have access to an interpreter during all stages of the deportation

process.

During the-course of a deportation process, unless a detainee can afford

counsel, he is made to face the deportation process on his own.

Lastly, the availability of relief under Section 241(f) of the Immigration
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and Nationality Act should be reinforced. It was the intent of Congress to

allow those individuals who, through the use of misrepresentations obtained

their irrinigrant visas and consequently, had children in the United States,

to apply for relief under said Act.

At some point after immigrating, deportation proceedings are begun

because of such misrepresentation. It was felt that Section 241(f) specifically

was initiated to give relief to those persons who could show hardship to

themselves and to their United States citizen children, and who have developed

equities in the United States.

However, due to case precedent, the access to 241(f) was basically watered

down so that the majority of persons who would be otherwise eligible for Section

241(f) cannot apply for such relief.

It was the feeling of the workshop that most forms of relief which were

made available by Congress to undocumented persons, have been modified and

almost done away with by the Immigration Courts as well as by the Board of

Immigration Appeals. It was felt that by the use of regulations and statutory

changes, the original intent of Congress should be reinstated.

The last topic of discussion was prestated by W. Peter Scher, Director

of the National Center for Immigrant Rights, Los Angeles, California. The

topic of discussion was basically divided into three (3) areas: The Texas

Childrens' School Case, Enforcement of Innigration Law by Local Police

Departments, and Recent Restrictions of Access to Legal Services to Un-

documented Persons as well as ChangeS that Should be Made in the Arrest and

Detention of Undocumented Individuals:

The main theme of Mr. Scheyts discussion was that there is an overall

tendency throughout the United States to "tighten the noose" around the rights
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of undocumented individuals. Mir. Schey specifically,discussed the recent case

which he was involved in in Texas, whereby the Honorable Judge Seals, found

that undocumented Children in Texas had a basic Fourteenth Amendment Right

to the use of the Texas public schools. The denial of the public school

system to undocumented children was but a grave example of the recenc trend

to take away basic constitutional rights from undocumented persons.

It was therefore suggested that the conference take immediate and

strong action to encourage the governor of the State of Texas not to appeal

the decision of the Honorable Judge Seals. The discussion went further to

point out that this kind of action by the State of Texas can encourage other

States to move against undocumented children. There was a great deal of

discussion as to the actual argument of the case, i.e., that undocumented workers

in fact contribute a great deal of tax money but yet they cannot benefit

on the services that such tax monies generate.

As to the discussion of local police enforcement of immigration law,

and the arrests and seizures of undocumented workers, there was a great

deal of participation from the total workshop. The main concern in respect

to police enforcement of immigration laws was felt to be that the Attorney

General should again reinstate prior policy announcements that police should

not involve themselves in immigration law unless there is an independent

criminal charge. However, such policy announcements have not been followed,

and pretty much every police department has their own policy as to .enforcement

of immigration law.

A number of examples were cited by the workshop to describe the problems

posed by irreverent and discriminate police action, most specially in small

rural areas of the country. Pendent to this topic, the issue of bonds

and lengthy detention by police departments was cited. Examples were brought
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out describing the
immigratiowholds subsequent to a police arrest. Such

immigration holds can last for periods of weeks. Mbst States do not have a

uniform bond policy for immigration detainees. Once they are released to the

Immigration agents, immigration detainees will either sign a voluntary de-

parture or'will have to remain incarcerated until a determination of their

immigration case is made.

The other topic of discussion concerned the illegal searches and

seizures of undocumented persons by INS. Mfr. Schey gave a discussion as

to the cavity searches which women have to undergo when the INS refers

the detainees to a local detention facility due to the lack of detention

space by INS. When an undocumented women is sent to a local police detention

facility, she would Always have to go through a cavity search, causing em-

barrassment and extreme emotional hardship on her. Every time the undocu-

mented woman is returned to the local police detention facility, she

has to go through that cavity search. In many instances, such dehumanizing

searches will prompt the woman to forget about contesting the immigration's

detention, and will instead agree to voluntarily depart from the country.

Included with the presentation by Mr. Schey, during the workshop discussion,

it was urged that the Conference take a position on the Silva v. Levi case.

There are thousands of individuals in the country who are waiting to be

called by the appropriate American consulates for their visa processing.

Mbst of these individuals have to leave the country in order to obtain their

immigrant visas once their preference numbers are called. It was felt that

there would be no need for these individuals to depart from the country

in order to obtain their immigrant visas.
Adjustments of status should be

an avenue by which Silva recipients should be able to finalize their immigration

status.
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Overall, the workshop tended to be a discussion of the problems rather

than a pro and con argument as to the positions which the workshop should

take. Some of the participants had a great deal of awareness as to the

problems of the undocumented mainly because they are involved to some

degree with immigration: Judge Armendariz was an Immigration Judge;

Luis Wilmot, is an attorney at the Centro Para Inmigrantes in Houston, Texas.

The other particiPants had, from time to time, experienced the problems

of the undocumented due to their types of professions. In all respects,

there was very little argument as to the positions, but rather the workshop

made a whole-hearted attempt to narrow down the problems into a manageable

number of recommendations.

Sincerely,

GILBERT VARELA
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UNDOCUMERTED WORKERS WORKSHOP P.ECOMMENDAT IONS

THE ALIEN MATERIAL WITNESS

1) That a materiality heari4 be held within 5 days immediately following

the first appearance of the Defendant before a federal magistrate or

district judge.

2) That the agency or personnel responsible for keeping material witness

in custody and provide facilities to detain material witness separate

andnapart from persons accused of more serious crimes.

3) That juveniles be held in facilities separate and apart from adult

facilities and/or juvenile detention centers.

4) That mothers and their minor children not be separated nor housed in

a detention facility.

5) When families are separated all parties shall be notified of the

disposition of their families' cases.

6) That if a material witness is held to assist the government in an

immigrant criminal investigation the Department of Justice-shall

recommend prehearing voluntary departure to the District Director of INS.

7) Unaccompanied minor children under the age of twelve not be held as

material udtnesses.

8) That a 10 percent deposit be allowed on an-immigrationnbond determined

pursuant to existing INS regulation.
4

605 55j



Alienage shall not be the-sole basis in the setting or granting of

a bond.

10) Ln cases where material witnesses cooperate, they be granted immunity

and amnesty from deportation.

RECOMENDATIONS

Recomeilded to:

Hispanic Caucus and Hispanic Advisory Committee, Senate and House

Judiciary Committees and Select Commission on Immigration

1. That the Board of Immigration Appeals and Immigration Judges be given

autonomy by an act of Congress.

Recommended to:

Attorney General and ComMissioners of INS; Senate and House Judiciary

Committees, Hispanic CauicUs, Hispanic Advisory Committee to the

Attorney General

2. Amend Title VIII Code of FederalRegulationsto provide that an

immigration judge in a deportation hearing may,use the existence of

economic hardship as a prime factor in deciding on whether to grant

suspension of deportation.

Recommended to:

Senate and House Judiciary Committees, INS Commissioner

3 That the law of registry (sec. 249) Immigration and Naturalization
1,

Act be updated to allow registry as legal resident aliens of all persons
1

110 have been in the U.S. for a period of several years.
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Recommended to:

Attorney General and INS Commissioner

4. Amend 8 Code of Federal Regulations tp provide that a previous voluntary

departure or deportation shall not be used, to break the continuous residency

requirement where continuous physical pr ence or residence is an element of

the relief sought such as in the case of 1equest of suspension for deportation.

Recommended to:

Attorney General and INS Commissioner

S. By amendment to 8 Code of Federal Regulations or by appropriate

operations instruction,
provide for low or no priority treatment in

deportation proceedings of parents of U.S.icitizen children under the

age of 21.

Recommended to:

Appropriations Conaittee: House and nate
,

,

6. Authorize legal serivces to represent aliens in all matters before

--

the Immigration Services. Further, for the future provide a public

defenders type system to ensure counsel for indigent persons involved in

the deportation process.

Recommended to:

Senate, House Judiciary Committees, Attorney General, INS Commissioner

7. Provide by law or regulation that a guardian ad litum be required for

all persons bel6w the age of 18 years involved in the deportation process.
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Recommended to:

Senate and House Judiciary Committees, Attorney General

8. Invoke and enforce a policy that requires an interpretor at all stages

of the deportation process where a language difficulty exists.

Recommended to:

Attorney General

9. Implement those lays, regulations, and notices to ensure that all aliens

actually receive notice of their rights, i.e., right to counsel, right to ask for

and seek discretionary relief from agency or immigration judge and etc.

10. Reinstate availability of relief under 241 .(f) Immigration and Natualization

Act regardless of whether person is "otherwise admissible," or comes under the

perview of section 212 (a)(14), so that persons legally in the U.S. who have

U.S. citizens Children or roots, shall not be deported. ,(overrule Reid

decision of the U.S. Supreme Court)
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Be it resolved that:

1. The Honorable William Clements, the Governor of the State of Texas,

should reverse his order to the State Attorney General to appeal the

federal courtdecision which held that all children, regardless of

immigration status, are entitled to attend the public free schools. And

further, that the Honorable William Clements should meet with Hispanic,,

church, and other community leaders in an lffort to resolve the inhumane

and intolerable policy of excluding undocumented children from attending

the Texas public schools;

The federal Department_of Education should take a firm positioA

encouraging the State of Texas to educate all children residing in that

State regardless of immigration status, and should explore a possible

suspension of federal fundS to the State of Texas while it continued

to refuse to educate undocumented children-even though federal fundieg

is partially computed based on the presence of theSe children in the

State of_Texas-----And furtherT-that Shirley Hufftetter, Secretary of

Education, should meet with Hispanic and other leaders, and attorneys

representing the-undocumented children in Texas, to resolve her agency's

position on this issue;

3. Attorney General:Benjamin Civiletti should issue a policy directive

to the IMMigration and Naturalization Service (INS) ordering that INS'

local offices should discontinue their current practice of eieering into

agreements with local police agencies whereby the local police agency

detains people suspected of being-present inthe United States in violation
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of the Immigration Act fpr INS investigation. INS agents should not

authorize local police to detain a person for further INS investigation unless

the person is being detained pursuant to an independent ;state criminal

charge or when undocumented person has been released pursuant to a

State bond, case was dismissed or released pursuant to any other State

regulation. And, INS agents should only authorize local police to hold

such a person for INS investigation for a-ma..ximuth-of twenty-four (24)

hours after they would otherwise be released from custody on the in-

dependent state criminal charge which initially caused their arrest or,

detention;

4. In light of the important services which are currently provided by

attorneys and paralegals of the Legal Services Corporation, "assisting

families to reunite through the immigration process, assisting persons

dth equlities in the United States in deportation proceedings, and

assisting refugees who come to the United States, Congress should not

impose restrictions in the Legal Services Corporation Act which would

Preclude representation of indigent non-citizens in need of legal

assistance. Such a restriction would further institutionalize the

eXplcitation Of non-citizens and this in turn would negatively impact
11

on all minority communities.

The Attorney General and LNS Commissioner should explore resolution of

the pending class action case entitled Vallejo v. INS, pending in the

Federal District Court, Central District of California, which seeks to

return to the pre-1979 INS practice of advising arrested persons of their

rights to counsel and to remain silent prior to interrogation., The

Attorney General should require reversal of the current INS practice which

provides that arrested persons are only advised-of their rights to counsel

610
614



and to remain silent subsequent to interrogation;

6. The Attorney General should issue a policy directive imr.,diately

suspending all INS strip and cavity searches of women who are detained

by INS or are detained by local police agencies for INS. - Such searches

should only be authorized upon probable cause, based upon articulable facts,

to believe that the detained person is in possession of a concealed

weapon or contraband;

7. NS should adopt a uniform national bail procedure, including the

standards currently found in the Federal Bail Reform Act. And further, that

INS should take into consideration the special problems encountered by

persons seeking release from INS custody _in those States which, uue LU

local laws, do not have the services of bail bondsmen available to facilitate

release from custody;

8. The President of the United States should issue an Executive order allow-

ing all class members in the case of Silva v. Levi to adjust their status

here in the United States without having to return to Mexico to finalize

their immigration status.
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UNDOCUMENTED WORKERS WORKSHOP PARTICIPANTS
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